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Everybody lost 
on this case 
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(Based on an actual occurrence) not 








A trustee appointed to handle an estate induced a friend to rate 
sign his bond. When this bond was cancelled following the “be 
friend’s death, a corporate surety bond was substituted. | thin 
Later the trust beneficiaries made a claim for mismanage- © of 1 
ment against both the corporate surety and the estate of the § mon 
deceased personal surety. The corporate surety company . T 
promptly paid, but it was necessary to bring suit for recovery § whe 

on the personal surety bond. Only after twelve years of litiga- f of t 
tion was collection made, and then at considerable loss to the i 
personal surety’s heirs. _— 

je 4 clair 

This classic example of the compar- Quick and complete service on all ak 
ative value of corporate and personal forms of Court Bonds is offered by hi 
suretyship demonstrates the poten- the Hartford Accident and Indem- ~ x 
tial dangers in the latter practice nity Company through your local vidu. 
and its unfortunate and far reaching Hartford agent or your insurance | 20d | 
consequences. Attorneys can best broker. To secure the name of the § °F g1 
serve all interests by advocating cor- Hartford Agent in your community [| Most 
porate suretyship whenever bonds phone Western Union by number f lying 
are needed. and ask for Operator “25.” Supp 
entre 
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S ONE of the anonymous cor- 
fi puscles (white or red, I know 
) , not which) of the Body Corpo- 


TT rate, as an adjuster so-called 
ng the because he never adjusts any- 
d. § thing,” may I beg the attention 
anage- Sof this forum for a few brief 
of the  § moments? 

mpany ' The Behemoth of Big Interest, 
covery when it sits down to its repast 
} litiga~ § § of baked claimant, has a quad- 
to the j 


ruple choice: the victim whose 
claim is just and should be rec- 
» ompensed; the claimant who is 
right, but has an exaggerated 


srvice on all 






5 ao notion of his damages; the indi- 
dem : : ; 
= | } vidual who is honestly mistaken 
your loca : ae ps Aas coe 
r insurance | 2d must be denied all recovery 
same of the § Or given a “nuisance” payment at 
community — Most; and the conniver, who is 
by number flying—and should go to jail. 
5.” Suppose we follow each of these 





entrees through the corporate 
digestive tract. 

| If an individual is injured 
through no fault of his own as, 
for example, a passenger in an 
automobile or a pedestrian stand- 
ing on a sidewalk, he falls into 
one of two categories. Either he 
is hospitalized or he is allowed 
*A reply to “Deus Ex Machina” 
(Case and Comment, November- 
December, 1950). 















The Bewildered Behemoth’ 


ty 


FRANCIS X. DONOVAN 
of the Rochester, New York Bar 


to go home soon after his acci- 
dent. Those of the first class 
have, in many jurisdictions, a 
mantle of protective isolation 
thrown about them by the solic- 
itous legislature. No one repre- 
senting the tortfeasor who has 
caused the injury may approach 
“the victim writhing in his bed 
of pain and anguish” for the 
purposes of settlement. This pro- 
hibition is for a specified statu- 
tory period, usually about fifteen 
days. At the end of that time 
one of the representatives of the 
nefarious corporation may con- 
tact the victim. 

After he has deposited his 
horns and cloak in an anteroom 
the nonadjusting adjuster gives 
a quick glance at his list of pre- 
scribed blandishments, innuen- 
does and veiled threats, and sal- 


lies forth into the injured 
person’s sanctum. 
In most instances he is 


immediately repulsed by a small, 
white rectangular object bearing 
the name of an eminent barris- 
ter. The anguished victim usu- 
ally manages to hand over this 
bit of pasteboard with a flourish. 
Too, it happens that the Corpo- 
rate Conniver runs into the full 
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orunt of the “team’s” attack. 
The team is our claimant’s fel- 
low patients or his visiting rela- 
tives, together being possessed 
of a composite body of law 
august enough to confound a 
Cardozo or Pound. The most 
remote instance is that in which 
the adjuster obtains a statement. 
In it the victim usually agrees 
that, yes, the accident happened 
but, no, he does not know how it 
happened or whose fault it was. 
The only question after that is: 
how much? 

Substantially the same proce- 
dure is followed in the case of an 
injured person who has been al- 
lowed to go home immediately. 
Here the legal calling card is 
just as ubiquitous, the layman’s 
law as rife as in the corridors of 
the charitable institutions. En- 
trance into a claimant’s home is 
not effected by climbing through 
a window or by beleaguring the 
front door. When someone, usu- 
ally the victim’s spouse, answers 
in response to the knock or ring, 
it is considered the accepted 
thing to announce one’s name 
and reason for being at the door. 
In most cases adjusters are in- 
vited inside and are led to the 
sanctum of the victim. Again 
the quest for information, again 
the verbal sparring, and again 
the inevitable query: how much? 

These are your undisputed, 
your very just claims. Honest 
research will reveal that insur- 
ers are quick and eager to buy 
these claims at fair figures. If 
there are periods of delay, they 
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are usually attributable to one 









































sul 
of two things: an outlandish de @ prc 
mand as reflected by the special § str 
damages, with due consideration § bre 
being given to the factors of per- F cor 
manency, pain and suffering; or F hur 
the uncertainty or incomplete} not 
ness of the special damages.’ the 


Perhaps the claimant is still re | can 



















ceiving medical care and may be) and 
doing so for some time. It may} and 
be that the victim, uncertain in? fee- 
body and mind, wants to wait! the 
for a safe interval to see if his’ mos 
headaches recur or his backaches— and 
improve. But, I repeat, objec-) com 
tive study will show prompt, L 
fair settlements in the vast) freq 
majority of such instances. clas: 
The second category of injurel> who 
individuals includes the peopkf Qne 
who have read of opulent plain) eojay 
tiffs’ verdicts and imagine theit? anq 
own injuries to warrant equally entir 
Gargantuan sums. They arp findi 
good people. Most of them ar aaa 
honest. But, alas, they ar hoe 
dreamers, too. They _havp “7 
bruised the third finger of th 2¢1 
right hand, have seen Dr. Smith} ‘!8na 
(fictitious) once, and have rep “Ut i 
mained away from work twp “. 
hours. A good round figure— stopp 
ending in several fat zero, both 
springs to mind and is therep Was } 
gripped with octopus-likef fenda 
strength by the brain. throu 
The logic of an Aristotle, thep ‘ype « 
diplomacy of a Grover Whaleif Specie 
can change this conviction mf self a 
one degree. Compromise or evelf nto t: 
the suggestion of it avails notk§ who 
ing. That original figure alo thouse 
can close this file. One more la¥§ rectioy 
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Again, I suggest, 
proper research will demon- 
strate that such an action is 
brought on not by a calloused 
corporation’s disregard for a 
human being, but by misguided 
notions of a claim’s value. Here 
the straightforward practitioner 
can utilize his persuasiveness 
and his true counseling ability— 
and earn himself an adequate 
fee—by pointing out to a client 
the true value of a claim. In 
most such cases counsel’s figure 
and the earrier’s offer are within 
compromising range. 

Lawsuits are perhaps most 
frequently fostered by the third 
class of claimant: he (or she) 
who is honest—but wrong. 
One version of an accident per- 
colates into this person’s mind 
and there remains. It may be 


suit is born. 


' entirely contrary to objective 


findings, but it is retained and 


nurtured for months and right ° 


through the trial. This claim- 
ant is the man who gave a proper 
signal for a left-hand turn—and 
cut into the path of an oncoming 
car. She is the woman who 
stopped at the STOP sign, looked 
both ways, saw nothing—and 
was promptly struck by the de- 
fendant when she drove into the 
This particular 
type of defendant is a nebulous 
species, one who projects him- 
self at fantastic rates of speed 
into the car of a poor claimant 
who one second before, with a 
thousand-foot view in either di- 
tection, didn’t see this very same 
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defendant. Funny? Not at all. 
It happens all the time. 

This group of claimants em- 
braces the man who never drives 
over 30—and at the time of the 
accident was doing 50. It con- 
tains the housewife who was in 
her proper lane—and who was 
turning right from the center of 
the street. It claims as a mem- 
ber the driver who always gives 
a signal—such as holding the 
left arm fully extended to indi- 
cate a right turn. Some wit has 
remarked that when a woman 
driver puts her left hand out the 
window of her car she may be 
doing one of several things: 
flicking cigarette ashes from her 
fingertips ; letting her nail polish 
dry; waiving to a friend; or 
maybe even signalling for a left 
turn. But, alas, gentlemen, 
there, but for the nail polish, go 
we. 

A claimant of this variety 
goes to his lawyer and tells his 
story. It is his honest version 
of the accident. The attorney 
has no choice but to believe him, 
the corporate giant no alterna- 
tive but to doubt him. After all, 
we can’t call our assureds liars 
either. Once more another case 
reaches the day calendar and a 
jury decides who did what and 
how they did it. 

Few words should be wasted 
on the character who attaches 
himself to the social body and 
sucks out its lifeblood. He is 
the insurance parasite, the 
faker, the malingerer who has 
not. the mental wherewith to 
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hold his own in a competitive 
world. His type and his ruses 
are familiar to all of us. But he 
must be mentioned because he is 
part of the human parade which 
the insurer encounters daily. 
Sadly enough, he is not immedi- 
ately recognized when met as a 
specific individual. When such 
a fraud is unearthed, his treat- 
ment by the corporation needs 
no apology, no explanation. 
Justice Holmes has_ stated 
that the law of torts abounds in 
moral phraseology. It is too 
easy to pass blanket judgment 
on an entire segment of our busi- 
ness structure after studying 
only a comparatively few cases. 
It is simple to indict a whole 
industry for the shortcomings of 
one of its not too scrupulous 
members. But the job is made 
a bit more difficult if one is to 
lay out the total number of 


claims, categorize the claimants . 


at least sketchily as I have done 
here, study the many factors 
governing each claim, and arrive 
at a sure-fire solution for each. 
A more honest picture can be 
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had by ascertaining the ratio of 
cases settled, where no summons 
and complaint have ever beep 
served, to those cases actually 
tried or settled at the courtroom 
door. 

Again Mr. Holmes states: } 
“Ignorance is the best of law re- 
formers. People are glad to dis. | 
cuss a question on general 
principles, when they have for- 
gotten the special knowledge 
necessary for technical reason- 
ing.” i 

Here the special is so easily, 
so effortlessly obtainable. As 
far as possible for anything 
gathered by human hands, sta 
tistics don’t lie. They are avail-| 
able to all. What percentage of 
total claims filed are settled, 
what proportion tried, all is 
recorded. : 

They make it seem as if ad 
justers try to adjust sometime 
It might even seem as if the 
soulless, bodyless corporation 
has its pocketbook tended by 
people who have a great deal of 
soul and body—and, who knows, 
even social niceties. 





He Probably Had to See a Client 


Visitor to lawyer’s receptionist: 


back after a little?” 
Receptionist: “No Sir. 
out for.”—Tax Topics. 


The Law Reflects The People 


The future, it seems to me, calls upon us to combine, if we 
can, the eloquence of the advocate, the structural sense of the 
legal architect, and the wisdom of the great judges of the 
law, who never have failed to see that the law is a part of 
life and cannot be separated from the aims, the ethics, the 
hopes and the will of the people—William T. Gossett 


“Will Mr. Jones be 


I think that is what he went 
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By MORDECAI MICHAEL MERKER 7 

of the New York and New Jersey Bars 1 

Reprinted from the New Jersey Law Journal, legs 

February 16, 1950 def 

whi 

_ gua 

THE PRESENT SITUATION evidence is inadmissible. In a he 
HE Fourth Amendment of the federal prosecution, as a matter } swe 
United States Constitution Of Judicial implication, the |  tica 
provides : Fourth Amendment bars the use |} Wo 
iia ohlih: af 'ties eeaatn te tes of evidence secured by federal ' Fra 
secure in ‘their enedading houses cn ge Sou We — search } pro 
papers, and effects, against un- oan aaa aa 58 r aan } US 
reasonable searches and seizures, 34 s Ct 34] ‘LRA1915B g34 fa 
all not be iolated, and no “Ann Cag 19156 1177 (1914) :02 aa 
probable cause, supported by are eee apes) — 
Oath or affirmation, and partic- Case 2. An accused is prose- h 
ularly describing the place to be Cuted in a State court, and the it , 
s 


searched, and the persons or 
things to be seized.” 
mine). 

The United States Supreme 
Court has held that the Fourth 
Amendment is not only enforce- 
able against the Federal govern- 
ment, but it is also enforceable 
against the States through the 
Due Process Clause. (Wolf v. 
Colorado, 338 US 25, 93 L ed 
1782, 69 S Ct 1359 (1949)). 


Case 1. An accused is prose- 
cuted in the Federal court, and 
the prosecutor has evidence ille- 
gally obtained from the accused 
by federal agents. The defend- 
ant moves to suppress said evi- 
dence and for the return of said 
evidence. Motion granted. The 
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(emphasis 


prosecutor has evidence illegally 
obtained from the accused by po- | 9 


licemen. The defendant moves 

to suppress said evidence and for} that 
the return of said evidence. Inf ¥ 4 
thirty states, motion denied. The} V4") 
evidence may be admitted. The 
United States Supreme Court — 
has held that the admission or} °"™! 
inadmission of illegally obtained 


evidence is a rule of evidence, 
and has held that State courts, Tl 


if they so desire, may admit} gest 
such evidence. (Wolf v. Colo 
or ¢ 


rado, supra). 

To sum up, the Fourth Amené- 
ment makes freedom from ille 
gal search and seizure a_basit 
constitutional right applicable 
to the Federal government ant 
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the States. The exclusion of 
such illegally obtained evidence, 
however, is not an essential in- 
gredient of the constitutional 
right secured by the Fourth 
Amendment. 

If a State court will admit il- 
legally obtained evidence, is the 
defendant without a means by 
which he can make the right 
guaranteed by the Fourth 
Amendment effective? The an- 
swer is definitely, “No!” Prac- 
tical remedies are invited. In 
Wolf v. Colorado, Mr. Justice 
Frankfurter, considering the 
protection of the Fourth Amend- 
ment, stated at page 28 of 338 
US, 93 L ed 1786, 69 S Ct 1361: 

“But the ways of enforcing 
such a basic right raise questions 
of a different order. How such 
arbitrary conduct should be 
checked, what remedies against 
it should be afforded, the means 
by which the right should be 
made effective, are all questions 
that are not to be so dogmatical- 
ly answered as to preclude the 
varying solutions which spring 
from an allowable range of judg- 
ment on issues not susceptible of 
quantitative solution.” 


THE REMEDY SUGGESTED 


The following remedy is sug- 
gested in those cases where the 
State prosecutor is in possession 
of evidence illegally obtained 
from an accused and it is the 
rule of the State court to admit 
such evidence: 

Immediately bring an action, 
based upon the “Civil Rights 
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Law,” (8 USC section 43) in the 
United States District Court. 
The “Civil Rights Law” gives an 
individual a cause of action 
against state officers who have 
deprived him of a constitutional 
right under color of law. Ask . 
for injunctive relief. Bring in 
as parties the State Prosecutor, 
the Chief of Police, and the indi- 
vidual policemen who made the 
illegal search and seizure. Ob- 
tain an order to show cause why 
a preliminary injunction should 
not issue for return of the prop- 
erty and suppression of the evi- 
dence, and obtain a temporary 
restraining order against use of 
such property until the question 
raised by the order to show 
cause is decided. 

The cause of action against 
the police and State Prosecutor 
is composed of the two elements 
required by 8 USC section 43, of 
the “Civil Rights Law.” The 
two elements are: 


1. The deprivation of a con- 
stitutional right; to wit, the 


right to be free of unreasonable 
search and seizure under the 
Fourth Amendment. 
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2. Under color of law; police- 
men and other state officers act 
under color of law even if they 
do not have specific authority. 
(Home Tel. & Tel. Co. v. Los 
Angeles, 227 US 278, 287, 57 L 
ed 510, 515, 33 S Ct 312 (1913) ; 
Screws v. United States, 325 US 
91, 107, 108, 89 L ed 1495, 1505, 
1506, 65 S Ct 1031, 162 ALR 
1330 (1945) ; Burt v. New York, 
156 F2d 791 (1946, CA2d NY)). 

The Federal court has jurisdic- 
tion under 28 USC section 1343 
which provides that actions un- 
der the “Civil Rights Law” shall 
be brought in the Federal court. 
No particular amount in contro- 
versy is required. (Hague v. 
CIO, 307 US 496, 83 L ed 1423, 
59 S Ct 954 (1939) ). 

Independent suits in equity to 
suppress evidence have been 
brought successfully against 
Federal officials by individuals 
from whom evidence was illegal- 
ly obtained. 

The “Civil Rights Law” plus 
the applicability of the Fourth 
Amendment create a similar ac- 
tion against State officials acting 
under color of law. The tort 
remedy for damages is inade- 
quate because the one from 
whom the evidence was illegally 
seized will be irreparably dam- 
aged if the evidence is used in a 
State prosecution. He is liable 
to be convicted and sent to jail 
on the basis of the illegally ob- 
tained evidence. Therefore, the 
Federal court should exercise its 
equity jurisdiction. 


Furthermore, an injunction 
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proceeding is a “suit in equity, 
or other proceeding for redress” 
within the language of the “Civil 
Rights Law,” over which, as 
previously stated, the Federal 
court has special jurisdiction. 
It may be noted that an in- | 
junction was granted in Hague 
v. CIO, (8307 US 496, 83 L ed 
1423, 59 S Ct 954 (1939) ) but the 
United States Supreme Court 
left open the question as to 
whether an injunction should 
issue in cases of unreasonable | 
search and seizure. There, the | 
plaintiffs proved the deprivation 
of other constitutional rights. | 
The Third Circuit Court of Ap. | 
peals, however, by way of strong | 
dicta, stated that an injunction | 
should issue in cases of unrea- 
sonable search and _ seizure. 
Hague v. CIO, 101 F2d 774. 


A pre-trial examination of the 
evidence in the Federal court 
would be a welcome addition to 
uniformity of decisions. An un- 
reasonable search and _ seizure 
would be unreasonable whether 
in a State, Territory, Possession, 
or the District of Columbia, and 
whether prosecution is contem- 
plated by Federal or State au- 
thorities. 

The remedy suggested herein 
does not conflict with the doc- 
trine that a Federal court of 
equity will normally not inter- 
fere with State criminal pro- 
ceedings. The remedy suggest- 
ed does not require the Federal 
court to interfere with the State 
criminal proceeding, or enjoin 
the State court or the State 
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judge. A State criminal action 
may still be prosecuted, as long 
as other evidence is used, not the 
evidence illegally obtained. The 
injunction extends only to those 
individuals duly served with 
process and brought within the 
jurisdiction of the particular 
Federal court; to wit, the local 
policemen who made the illegal 
search and seizure, the Chief of 
Police under whose apparent au- 
thority they acted, and the local 
State Prosecutor whose function 
it is to prosecute the case and 
present the evidence. It may be 
noted, however, that even if this 
remedy is considered to be an in- 
terference with State criminal 


' proceedings, the remedy comes 


within the exception to the gen- 
eralrule. It is a well-established 
exception that a Federal court 
will enjoin State criminal pro- 
ceedings where irreparable harm 
will be done and no other remedy 
is adequate. The following very 
concise statement of the doctrine 
and its exception appears in 
Fenner v. Boykin, 271 US 240, 
70 Led 927, 46 S Ct 492 (1926) : 

“When absolutely necessary 
for protection of constitutional 
rights, courts of the United 
States have power to enjoin 
state officers from instituting 
criminal actions. But this may 
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not be done, except under 
extraordinary circumstances, 
where the danger of irreparable 
loss is both great and immediate. 
Ordinarily, there should be no 
interference with such officers; 
primarily they are charged with 
the duty of prosecuting offend- 
ers against the laws of the state, 
and must decide when and how 
this is to be done. The accused 
should first set up and rely upon 
his defense in the state courts, 
even though this involves a chal- 
lenge of the validity of some 
statute, wnless it plainly appears 
that this course would not afford 
adequate protection.” (empha- 
sis mine). 


CONCLUSION 


The remedy suggested is a 
proper proceeding under the 
“Civil Rights Law” over which 
the Federal court has jurisdic- 
tion. To grant an injunction 
requiring return of illegally ob- 
tained property and suppression 
of the evidence would be an ex- 
ercise of sound discretion under 
the power granted by Congress 
in 28 USC section 1343, because 
it plainly appears that no other 
remedy either in the State or 
Federal court affords adequate 
protection. 


Legal Maxim Illustrated 
“Dad,” asked the small boy, “Why is a man not allowed to 


have more than one wife?” 


of protecting themselves.” 





“My son,” replied the father, “When you are older you 
will realize that the law protects those who are incapable 


—Montreal (Canada) Star. 














































UR forefathers had a saying 
to the effect that “The 
only good Injun is a dead Injun. 
; ” This observation, though 
perhaps a trifle oversimplified, 
was based on recurrent and pain- 
ful experiences. The modern 
attorney who deals in criminal 
work and the present policeman 
might state with equal fervor 
that “The only reformed 
criminal is the dead criminal 
»’ for it is a matter of 
overwhelming proof that the 
largest thorn in the side of soci- 
ety is not the first offender, but 
rather the habitual repeater of 
criminal offenses. 

Few things are more embar- 
rassing to an attorney who has 
fought tooth and nail to obtain 
his client a parole, or a reduced 
sentence, than to have the same 
client in jail a month or so later 
for a repetition of his original 
offense. Yet, this has happened 
to all of us. 

Recently I assumed the de- 
fense of a young man who was 
charged with a violation of our 
Kansas Bad Check Law. He 
had no previous convictions, was 
married, and an overseas combat 
veteran. He had, furthermore, 
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The Ancient Law 


by 


JEAN OLIVER MOORE 
of the Witchita, Kansas Bar 


a good job and what was, appar- 


ently, a sincere desire to make 
restitution and “. 


forth and sin no more. . . .” 
In view of these facts, I obtained 


a parole for him upon his plea of 
guilty and he was released. Not 
one week later he was in custody 
again for having passed over 
$900 of worthless checks in the 
few days he had been on parole. 

Where lies the fault? With 
the one who breaks the law, or 
with the law itself? Our Anglo- 
Saxon jurisprudence is ineffec- 
tual to prevent crime—it can 
only discourage by punishment 
after the crime has been com- 
mitted; after the damage has 
been done. Our statutes pro- 
vide only for fine and imprison- 
ment for the wayward felon, 
with never a word in all our 
tomes as to the prevention of 
crime. 

In this respect, I believe the 
ancient Egyptian Criminal Code 
had the most effective way to 
prevent the repetition of a crimi- 
nal offense, through legislation. 
Their idea was simplicity itself: 

“Tf a man slays another, him- 
self he shall be slain ‘ 


“He that is known to be 4 
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thief and robs his fellow, shall 
lose his right hand : 

“He that committeth adultery, 
shall suffer the loss of his nose 
(Hse ee 
Admittedly, these procedures 
were drastic, but at least they 
kept crime in the land of the 
Pharaohs to a minimum. And 
they guaranteed that no man 
would be twice convicted of the 
same offense; for the punish- 
ment he had suffered for his first 
peccadillo rendered a repeat per- 
formance impossible. 

How many hundreds of thou- 
sands of dollars would be saved 
each year if the habitual check 
artist were incapable of writing! 
How many fewer cases of rape 
and molestation there would be 
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if our known sex offenders, in 
accordance with the ancient law, 
lost their “‘nose.” 

However, here the analogy 
must end—for it could be car- 
ried to the logical, but nerve- 
wracking, extreme. Even Ram- 
eses II was not wholly immune 
to mercy, and I am sure that 
even the most vindictive prose- 
cutor would raise an eyebrow at 
the thought of sawing off the 
legs of a trespasser. 

But, perhaps somewhere be- 
tween the two extremes the hap- 
py medium might be found—a 
set of statutory enactments 
which would realize the ambi- 
tion of Gilbert’s Mikado and 
truly ‘‘let the punishment fit the 
crime.” 


Dirge of a Tired Law Secretary 
Count that day lost whose low descending sun 
Sees no mistakes made, no clients lost instead of won. 
(Anonymous for Obvious Reasons) 


Instructing the Jury 


In a recent trial in a Western state, counsel were in the 


process of getting a jury. 
passed the jury for cause. 


Counsel for the plaintiff had 
One of the counsel for the defend- 


ants had been a previous partner of the court, and in exam- 
ining one of the prospective jurors, he said: 


Defense Counsel: 


Mr. Blank, if you are retained as a juror 


will you follow the instructions of the Court as to the law 


in this case? 
Mr. Blank: 
The Court: 


Well, I’m not sure whether I would or not. 
Mr. Blank, it is your sworn duty to abide by 


and follow the instructions that this Court gives you as to 
the law in this case, and if retained here will you follow my 
instructions as to the law in this case? 


Mr. Blank: 


I don’t know about that. 


You instructed me 


one time as to what the law was and it cost me $500.00. 
This particular juror was eventually passed for cause, but 
was the first juror stricken by the pre-emptory challenge of 


defense counsel. 


Contributed. 
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California Bar Examination Procedure 


Appendix to 1950 Report of the Committee of Bar Examiners 
to the Board of Governors of the State Bar of California. 
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— Reprinted from the Journal of the State Bar of California, 
e Car- July-August, 1950. 
it nerve- 
fen Ram- : — ee 
immune } HE first step in the giving of a_ in six accepts our offer. Of those 
ure that bar examination is the procur- few who do accept, a substantial 


ve prose- | ing of the questions. For the number do not prepare questions 
ebrow at | past several years we have ob- of sufficient quality to be used. 


y off the | tained almost all of our ques- About twice as many questions 

tions from law school professors as we need for an examination 
there be- | inlaw schools outside of Califor- are obtained so that the Com- 
sthe hap- = mia. These instructors prepare mittee will have a sufficient num- 


found—a | questions in the particular sub- ber from which to make a 
actments | jects they teach and most of reasonable selection. 
he ambi- | them have taught for at least When the questions and analy- 
ado and | five years. The professor also _ ses are received they are checked 
nt fit the | prepares a complete analysis of for subject content, clarity, etc., 
each question. These analyses by the secretary who also checks 
contain a statement of the legal the analyses for completeness 
problems presented by the ques- and accuracy. If any California 
tion, a conclusion as to each legal law, either statutory or case, is 
problem, and a complete discus- involved in the question, a dis- 
ns) sion of the principles of law in- cussion of it is added to the 
volved, and the reasoning sup- analysis. The questions and 
porting the conclusion reached. analyses are then mimeographed 
The sum of $50 is paid for each and copies sent out to each mem- 


— question and analysis submitted. ber of the Committee. Each 
sad Many professors in out-of- member reviews the questions 
aie state law schools are solicited to and analyses and informs the 

perform this service for us. For secretary of any deficiencies or 
‘ror the most part their work is defects noted. Since about sixty 
law excellent, but a few fail to sub- questions and analyses are sub- 

mit questions of the high quality mitted to the Committee for each 

demanded and their questions bar examination, the work of re- 
- by are discarded. We replace any viewing them is a tremendous 
8 to unsatisfactory draftsmen by undertaking. Although each 
~~ others for the next examination. member reviews all sixty ques- 
ne It is rather difficult to obtain tions, in order to reduce the work 
L new instructors who can draft of studying the analyses to a 
but questions of the kind required. reasonable limit, each member is 
ae When soliciting questions from assigned certain subjects in the 
ted. 


new instructors, only about one examination and is made respon- 
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16 CASE AND 
sible for the questions in his 
subjects. He gives the questions 
and analyses in his own subjects 
a more thorough study than he 
does the others. 

Twenty-nine questions are 
given in the examination. (This 
number has now been reduced to 
twenty-four or twenty-five.) 
Each examination is three days 
in length, consisting of two ses- 
sions each day. At each session 
four questions must be answered. 
Immediately after the examina- 
tion is given the questions are 
sent out to law school instruc- 
tors in California and their com- 
ments and criticisms solicited. 
In particular, instructors are 
asked to list all of the legal 
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“TI don’t like to seem ungrateful, but must it always be 
orange blossoms. ... ?” 








problems in the questions they 
think a student should discuss, 
They are also requested to state 
whether a question is too easy, 
or too difficult, and whether al] 
of the subject-content of the 
question is covered in their law | 
school. These criticisms and? 
comments from the law school 
instructors serve as a double 
check on the accuracy of our 
own analyses of the questions. 
Also immediately after the ex- 
amination is given, the questions | 
are sent to the readers who are 
to grade the examination papers. | 
For the last examination 29 | 
readers were used, that is, one | 
reader per question. Before he | 
is given the analysis prepared 
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by the draftsman of the ques- 
tion, the reader is required to 
make a thorough study of the 
legal problems in his question 
and to prepare a complete analy- 
sis of his own. After his own 
analysis is received, the reader 
is given our analysis to study 
and harmonize with his own. 
The reader is also given a copy 
of the letters received from the 
law school instructors. 


The readers are next given the 
answers written by 30 exami- 
nees selected at random. The 
readers study these answers so 
that they will become thorough- 
ly familiar with the various 
types of answers before com- 
mencing the final grading. After 
a thorough study of these 30 
answers the readers tentatively 
grade them. The Committee’s 
secretary then prepares a one- 
page chart showing the marks 
each of the 30 examinees has 
received on each question in the 
examination, which enables the 
Committee to see whether the 
applicants are having any par- 
ticular difficulty with any ques- 
tions. 


After this the reader is inter- 
viewed and the grading stand- 
ards discussed with him at a 
joint meeting of the Committee 
of Bar Examiners and the Board 
of Reappraisers. Before this 
meeting is called, however, each 
member of the Committee is fur- 
nished with the readers’ analy- 
ses and the law school instruc- 
tors’ comments. Also each mem- 
ber of the Board of Reappraisers 
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becomes thoroughly familiar 
with all of this material. At the 
joint meeting each reader is 
called upon to state the basis of 
his tentative grading, what he 
thinks are the essential prob- 
lems in the questions, and how 


much credit he has given for any , 
additional pertinent point dis- | 


cussed. The member of the Com- 
mittee who has been assigned 
the particular question takes the 
lead in this interview, but he is 
aided by the reappraisers, secre- 
tary, and other members of the 
Committee. Some of the an- 
swers tentatively graded by the | 
readers are read aloud so that all | 
may know what standards were | 
followed by the reader in his | 
preliminary grading. If the 
Committee feels the reader is | 
not following a fair standard in | 
his marking, the Committee by | 
the review with him of his grad- 
ing, endeavors to correct the de- 
fect. 


Each reader is expected to 
grade on the average about 40 
answers per day. They are 
paid $50 for their preparation 
plus 25 cents for each answer 
graded. (This has now been in- 
creased to $75 plus 35 cents.) 


After the grading has been 
completed the books of all appli- 
cants who failed to pass by 4 
margin of 5 per cent or less are 
reviewed by the Board of Re 
appraisers. The members of this 
Board have had years of grading 
experience. After a thorough 
review and revaluation of the 
answers of those in this border- 
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line group a rather substantial 
number of them are passed. 

A double-number coding sys- 
tem is used to identify the exam- 
ination books so that no reader 
or reappraiser, or, for that mat- 
ter, member of the Committee, 
can possibly know whose papers 
he is grading. At the time of 
the examination the books are 
numbered to correspond with the 
student’s application number. 
When the books are collected the 
stub containing the application 
number is torn off and a new 
code number stamped on the 
cover of the book. The key to 
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the relationship between the ap- 
plication numbers and the code 
numbers is undisclosed even to 
the members of the Committee 
until after the grading has been 
fully completed and the letters 
notifying the applicants of suc- 
cess or failure in the examina- 
tion are ready to be mailed. 
Since the persons grading the 
papers cannot be aware of what 
the educational background of 
the applicant has been, no factor 
other than the quality of the 
answers to the questions has any 
bearing upon success or failure 
in the test. 


An Ungrateful Beneficiary 
The deceased in his self-drawn will had left One Dollar 
to each of several brothers and sisters, and the residue of 


his estate to the Animal Rescue League. 


Upon distribution 


of the estate, the executor sent one of the sisters a check for 


$1.00, with an explanatory letter. 


Both check and letter 


were returned, with the following longhand notation on the 


face of the letter: 


“Not wanted by me, let it go to the dogs 
with the rest of his estate.” 
Contributed by: 


Lee A. Worrell 


of the Providence, Rhode Island Bar. 


Transportation Company Loses . 


. . Night Gown Wins! 


In a trial by jury recently in the district court of Pontotoc 
County, at Ada, Oklahoma, plaintiff had sued the bus com- 
pany for the loss of a suitcase and its contents. 

The attorney representing the plaintiff suggested that 
she tell the jury just what the suitcase contained. Between 
sobs and tears the plaintiff said: 

“There was one article in the suitcase that money could not 


replace. 


1919. 
The jury’s verdict: 
$200.00.” 





It had a sentimental value. 
gown with a beautiful crocheted yoke. 
It was my wedding gown!!!” 
“Judgment for the plaintiff for 


Contributed by: 


It was a white linen 
I had had it since 


Fred Andrews, 
of the Ada, Oklahoma Bar. 
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| AMERICAN BAR ASSOCIATION SECTION | 


The publishers of Case and Comment donate this space to 
the American Bar Association to permit the Association to 
bring to our readers matters which the Association deems 
to be of interest and practical. help to the general practi- 


NEW ABA COMMITTEES 


HE American Bar Association 

has been quick to commit its 
forces to the struggle against 
Communism, the program to re- 
arm the United States and her 
Western Allies, and the continu- 
ing battle to establish world 
judicial order. Special commit- 
tees have been established to 
work on these problems. Thus, 
a special committee has been 
appointed on Lawyers in the 
Armed Forces, a special commit- 
tee has been appointed To Study 
Communist Tactics and Objec- 
tives, and a special committee 
has been established by the 
Junior Bar Conference to consid- 
er the problems of War Read- 
justment. And the important 
committee on Peace and Law 
Through United Nations has 
lost its “special” status to be- 
come one of the standing com- 
mittees of the Association. 


The work of these new com- 
mittees followed on the heels of 
much correspondence and many 
conferences last year between 
the Association, the then ABA 


(American Bar Association Section continued on page 22) 
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President, Harold J. Gallagher, 
and the Department of Defense. 
Then, in December, 1950, ABA | 
President Cody Fowler and 
Chairman Blake of the ABA 
committee on Legal Service to | 
the Armed Forces met with the 
Judge Advocates General of the | 
three services and other Depart- | 
ment of Defense officials in 
Washington. The Association ! 
pledged its full support and co- 
operation in the war effort; the 
Secretary of Defense pledged 
the “effective utilization of law- 
yers” in the armed forces and a 
continued program to insure the 
policy that “positions requiring 
a lawyer are filled by lawyers.” 
The new committee on Lav- 
yers in the Armed Forces, con- 
sisting of the President of ABA, 
the chairman of the Junior Bar 
Conference, and the chairmen of 
the committees on Military Jus 
tice, Legal Aspects of National 
Security, and Legal Service to 
the Armed Forces, has beet 
charged with continuing study 
and efforts in this direction. 
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UST as no one else has your own 
J thumbprint, so no other pub- 
lication has the distinguishing 
(and distinguished) marks of the New Co-op U.S. 
Digest Annotated. You'll like these exclusive fea- 
tures designed for your convenience— 

Digest paragraphs covering separate and dissenting opin- 
ions since 1900 
Annotations following digest paragraphs giving holdings 


in later cases where the court has overruled or distin- 
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Index to Annotations in U.S. L.ed. 

Table of Cases Affirmed, Reversed, Reheard, etc. 
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THE LAWYER (OR HIS CLIENT) ENTERS MILITARY -. 
SERVICE —A CHECK LIST OF THINGS TO DO Job | 

W HAT should the lawyer do the Wisconsin Bar Association : 
when he is about toenter the and distributed to members of } Notif 
Armed Forces? What should that organization by means of } 4yg¢, 


he do when his client enlists, is the Wisconsin Bar Association's ' , 


drafted or recalled into military excellent publication, the Wis. ns 
service? Following is an excel- bar News Letter, edited by 

lent check list of things to do Executive Secretary Philip §. er 
under these circumstances. This Haberman, of Madison, Wiscon- Lode 


list was originally prepared by sin. ; 


Power of Attorney—Execute in recordable form, if you want someone to be able _ Credi 
to act for you. 


| Mort 
Safety Deposit Box—Rent one and collect your important documents. j I 
Will—Prepare or revise. | ‘ 
Accounts Receivable—Send statements and arrange for collection or sale of p Files 
accounts. ; 
Liabilities—Arrange for payment of outstanding bills, loans. Soldiers ani} Subs. 
Sailors Civil Relief Act protects you against entry of judgments whik}’ . 
in service. : 
Life Insurance—Be sure beneficiaries are correct; if beneficiary is to be paid in Bank 
monthly instalments, is amount now adequate in light of present deflated . 
dollar? Arrange for premium payments. : . 
Leases—Arrange to cancel or sublet leases on business or residence; provide for wa 
getting premises back when you return. If you give proper notice, the } 
SSCR Act may save you from further liability under leases after depar- 
ture. Bar A 
Fire Insurance and Personal Property Insurance—Check policies for expiration . 
date, proper coverage and address. Get rebate if you cancel. Advis 


Ww 


Automobile License and Insurance—Be sure they are available and in the name 
of the proper person. If your car won’t be used for business purposes 
you may be entitled to a reduced premium. 





Your Address—Leave with some lawyer or friend, besides your wife, complete (s 
data as to yourself, where you are, how you may be reached. Keep that Se 
person informed of changes while you are away, so he can reach you 
in an emergency. 


List of Assets—Prepare complete inventory of everything you own, and where 
it may be found. Leave copies with your wife, attached to your will, et 


Hospitalization, Surgical, Sickness, Disability Insurance—Cancel where desitabi 
and request both a pro rata return of premium and right of resumpt 
when you return; if family is to be covered, arrange for reduced premill 
and payments. 





Storage of Property—Make arrangements for storage of your clothing, oft 
fixtures and books, etc., or for their sale. 
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Last Wishes—In case of your injury or death, be sure someone knows of your 


ITARY wishes, such as place of hopitalization, place of burial, etc. 

DO Job Security—Arrange in writing with your employer or partner for job 
security and your right to return to employment when your military 

. ssociation service is finished. 


embers of | Notify Draft Board—If under 26 and you are called in reserves. 
means of § Absentee Ballots—Arrange to obtain forms for application. 


sociation ’s i Change of Address Card—File with post office; have mail forwarded to some 
the Wis. ? responsible person. 


edited by Taxes—Are all property taxes and income taxes paid to date? Arrange for 
Philip §. filing income tax returns while away. Compute income to date. 


m, Wiscon- Lodge Memberships, Clubs—Notify and arrange for suspension of dues, pro 


rata refund. 
ne to be able | Credit Resources—Arrange for family to obtain credit or loans in emergencies. 


| Mortgages and Land Contracts—Arrange with lender for deferment of principal 
nts. | payment, if necessary, or otherwise. Check GI Loan provisions and 
Soldiers and Sailors Civil Relief Act. 


_, )Files and Business—Transfer your active files and accounts to partner or anoth- 

on or sale “fer attorney; arrange basis for handling your work; be sure some person 
' has access to your dead and active files while you are gone. 

Soldiers and 


» | Subscriptions—Law books, and others. Arrange cancellation of continuing sub- 
igments while 


scriptions if you desire, or change of address. 


Bank Account—Make joint; consolidate your accounts; be sure some attorney is 
authorized to draw proper checks on your trust account. Arrange for 
statements, allotments, ete. 


s to be paid in? 
‘esent deflated 






Notice of Actions—Arrange with the Courts and other lawyers to be promptly 
notified of any actions, decisions or orders which you should know about 
while gone. 


ce; provide for 
yer notice, the 
s after depar- are ; wi | 
Bar Association—Keep your state and local bar associations advised of your 
f iratio whereabouts and duties. 
or expiration 

al. 

nd in the name 
ness purposes 


Advise Clients—Notify them of your leaving, and who will handle your work 
while you are away; advise clients where they may reach you if necessary. 


DON’T WAIT! Some of these things you can do now! 


NOTE: Under certain conditions, the Soldiers and Sailors Civil Relief Act 
(still in effect) will enable delay of legal actions against a person in 


wife, complete : 
service. Check the Act. 


ed. Keep that 
can reach you 





To succeed as a lawyer, a man must work like a horse and 
own, and where live like a hermit. 
» your will, ete —Lord Eldon. 


where desirall 

D of resumptio! The Effect of Glasses | 
, remiul ss : 

sduced pr Glasses have an amazing effect on vision—especially after 

they have been filled and emptied several times. 


- clothing, oft Sunshine Magazine. 


An Open Letter to 


By ROBERT D. HURSH* 
Member of Editorial Staff, 
The Lawyers Co-operative Publishing Company 


WO YEARS ago I stood at the 

spot where you stand now— 
about to finish my work in law 
school, and looking back with 
premature nostalgia to the years 
just behind me and ahead with 
concern over the future. Then, 
as now, there were many places 
to be filled in many fields 
but not enough to absorb all of 
the law graduates. And soI was 
acutely job conscious. I stood 
well in my class in a law school 
of excellent reputation, but I 
wanted work that I liked and 
could do well, work that was af- 
fected in some measure with 
service to my profession, and 
work that would assure a secure 
and comfortable future for my- 
self and my family, and jobs 
meeting those qualifications were 
scarce. I am now a law writer. 
I think I have found the work 
I was looking for, and I think it 
worth your while to learn how I 
found it and what it’s like. 

The way I found my job with 
The Lawyers Co-operative Pub- 
lishing Company is relatively 

*Mr. Hursh, on leave of absence 
from The Lawyers Co-operative Pub- 


lishing Co., is now on active duty 
with the United States Navy. 
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unimportant, because I followed 
much the same paths that every 
other recent graduate has fob 
lowed. I had a lot of interviews 
with a lot of people, some result 
ing in offers and some not. On 
of the interviews was here ip 
Rochester with my present em 
ployers; it was arranged by @ 
alumnus of my law school whoge 
job it was to gather new m@ 
into the Co-op family. Whenit 
came time to weigh the offers] 
had received against my owni> 
clinations and hopes, the swing 
of the balance toward law writ 
ing was unmistakable. I alway 
wanted to write; I loved legal 
thinking in all of its aspects; amd 
I was being given a chance & 
contribute to the growth and 
development of the law, whilk 
working in pleasant surround 
ings for adequate compensation. 

My work consists of writing 
annotations for the American 
Law Reports 2d Series and the 
Lawyers’ Edition of the U.& 
Supreme Court Reports. The 
decisions of the state and Fe: 
eral courts and of the Unite 
States Supreme Court are exall- 
ined by experienced law editors 
and those which present points 


an 
sl 





to ' SUMMARY OF AMERICAN LAW 


dents A ““Best-seller’’ That Affords an Excellent 
Starting Point on any Legal Question 


pmpany 
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STILL ONLY 


$7.50 


on any legal question since it gives 
references to the outstanding Law Re- 
view Notes, to A.L.R. Annotations and 
to American Jurisprudence. 


It fills the needs of every lawyer and 
student whowantsto refresh his knowl- 
edge of 31 basic law school subjects. 


It was prepared by an experienced 
teacher and writer, Dr. George L. 
Clark. 


It contains a brilliant introduction by 
Dean Roscoe Pound. 


It has an excellent factual index. 


It makes plain the interrelation of legal 
subjects so that the user may readily 
comprehend the exact place each sub- 
ject occupies in our jurisprudence. 


It is a ““best-seller’’ that is good for a 
lifetime in the practice of law. 


STUDENTS! We have added an Appen- 


dix to Clark’s Summary of American Law 
consisting of a Law Quizzer which you will 
find extremely valuable in preparing for 
your law school or bar examinations. 


The Lawyers Co-operative 
Publishing Company, Rochester 3, N. Y. 
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COMMENT 








of law of particular interest are 
chosen for annotation. After 
the annotation topic is chosen it 
is assigned to men like me for 
research and writing. I work by 
myself, within time limits set by 
myself, and the only criterion by 
which I must measure my per- 
formance is quality. The law- 
book business is a commercial 
enterprise; each employee’s time 
is translatable into dollars and 
cents, and, as a general rule, an 
employee’s value to his employer 
is determined by the time he 
consumes in finishing a fixed 
amount of work. But in law 
writing time must be of second- 
ary importance. The material 
turned out will be used and re- 
lied upon by courts and lawyers 
everywhere; it must be complete- 
ly accurate. 

The work is difficult and de- 
mands intense concentration al- 
most constantly. But the final 
end product warrants the effort 
expended. For when I have 
finished an annotation I know 
that I have before me some- 
thing of significance. I know 
that I have extracted from the 
source materials a rule or group 
of rules which will be more than 
mere printed words on a page. 
This work of mine will have a 
life of its own, and a place in the 
life of the law. 

Law writing as a career is not 
open to all lawyers. For some, 
living in a world of scholarly in- 
vestigation would be stifling; 
others would, apart from their 
qualities as lawyers generally, 













be unable to apply themselves ty 
precise research work success. 
fully. But, at some time during 
their law-school careers, all sty. 
dents should consider the posgi- 
bility that law writing is open t 
them. There will not be jobs for} 
all who apply, but for those who ! 
are accepted and who can do the 
work there is a sense of accom- 
plishment and a sense of being 
apart from the material motiva-| 
tions of everyday life that js! 
very hard to find elsewhere. 
For an employee, rather than| 
an employer, to write as I have 
with a view toward filling poten-f 
tial personnel needs is, certainly) 
unusual. But the reasons behinif dif 
this letter are sound, and, per. 


haps, even a little selfish. My Zo 
future lies in the future of The} fo, 
Lawyers Co-operative Publishing? tie 
Company, and what that will be} go, 
is related not only to the quality} tp, 
of my own work, but also to the} ja 


quality of the work of my fellow} pe 
law writers. Each of us is par 








of one team, and the success of " 
one is the success of all. And f 

there is one other special factor - 
which increases my desire that a 
the lawbooks published here inf 3” 
Rochester be prepared by mer - 
best qualified to write them—ny an 
own law-writing career will soo dec 
be temporarily interrupted by up 
tour of active duty in the Navy. " 
I am already looking forward wh 
the day when I will return to the} ing 
world of cases and annotation§ are 
but, while I am gone, I want 0% am 
know that that world is in gow i 


hands. 
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TAXES AND YOUR CLIENT 


The Tax Side of 
Everyday Legal Problems 


By BERNARD SPEISMAN of the New York Bar 


Tax Attorney, The Lawyers Co-operative Publishing Co. 
Editor, Alexander Federal lax Handbook 
Former Editor, Alexander Tax News Letter 





Tax Detriment Possible in Misconstruction of 
“Guaranty” Transactions 


\: HEN may a loss incurred on 
“svuaranty” be deducted? 
The decisions indicate three 
different rules for deducting 
losses in three common transac- 
tions all of which are usually re- 
ferred to as involving “guaran- 
ties.” But if the taxpayer 
doesn’t apply the correct rule to 
the particular facts, the result is 
liable to be costly, for a loss may 
be deducted only in the proper 
year. 

The difficulty stems largely 
from a confusion of the ordinary 
meaning given the word “guar- 
anty” and its precise legal mean- 
ing. Although the Tax Court 
has generally been applying the 
correct rules to the facts, its 
decisions have not helped clear 
up the confusion. 

The three types of situations 
Which taxpayers hav e been treat- 
ing as involving “guaranties” 


are illustrated by these ex- 
amples : 





1. John Jones supplies Joseph 


Miller with restaurant supplies. 
Miller wants to expand his facili- 
ties but is short of cash and 
Jones guarantees a loan made to 
Miller by X in 1951. Miller is 
unable to repay the loan when it 
matures in 1952 and Jones is 
obliged to pay X under his guar- 
anty. 

2. Assume that Miller is not 
short of funds but Jones is anx- 
ious to have Miller open a new 
restaurant so that Jones may in- 
crease his sales. Confident of 
the success of the venture be- 
cause of the location selected and 
Miller’s knowledge of the busi- 
ness, Jones agrees to make good 
one-third of any losses which 
Miller might sustain. The ven- 
ture proves a failure in 1951 and 
Jones pays $20,000 to Miller on 
account of his loss in 1952. 


3. Assume the same situation 
as in Example 2, above, except 
that Jones agrees to make good 
all losses sustained in the new 
restaurant to be equipped and 
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managed by Miller, Jones to 
have an interest in the business, 
and to receive half of the profits 
realized. The business operates 
at a loss of $10,000 per year for 
three years and is abandoned in 
1951. Jones pays the amount 
due Miller under his agreement 
in 1952. 

Each of these different trans- 
actions has been described as in- 
volving a “guaranty” in com- 
paratively recent decisions of 
the Tax Court (Cf. Example 1: 
Harris v. Commissioner, 11 T Ct 
864; Example 2: Hogan v. Com- 
missioner, 3 T Ct 691; Example 
3: Koen Estate v. Commission- 
er, 14 T Ct 1406). By precise 
legal definition, however, only 
Example 1 involves a true guar- 


——_— STAMATY 


— 


“How could I be responsible? 


COMMENT 


anty. Examples 2 and 3 do not. 
It may be helpful in determin. 
ing the tax consequences accu- 
rately if the distinction js 
clarified. 

The difference between Exam- 
ple 1 and Example 2 was indi- 
cated in 1934 by the Circuit 
Court of Appeals for the Eighth 
Circuit. 


is a secondary obligation. Jones 
becomes obligated to make good 


the amount owed by Miller only | 
in the event that the latter de } 


faults in paying the lender. In 


Example 2, Jones is an indemni- | 


tor since his liability is primary, 
to make good any loss sustained 
by Miller. (See Howell v. Con- 
missioner (CA8th) 69 F2d 447.) 


The car’s in 


my husband’s name.” 


In Example 1, Jones ig | 
a guarantor in the sense that his | 


Th 
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Price $'7.50 


HERE is a different and indispensable aid to successful income tax practice. 
The field of the tax manual is already well covered. Mr. Henderson’s “Intro- 
duction” shows you the basic thinking and philosophy that is the foundation 
of the income tax law, the regulations, the decisions and the manuals. 


TY TE 


THIS book not only enables you to know what the answer is, or probably 
will be, but it goes further and helps you understand WHY the answer is that 
way. It helps you not only to know the rule but also the REASON for the rule. 
Fortified by this perspective of taxation, you can be more ready to tell your 


clients ‘clearly what to do and how to do it. 


SHOULD your client come to you with a deficiency assessment, the under- 
standing acquired from this book will help you decide whether it is worth while 
to file a protest and incur the heavy cost of a prolonged argument or whether 
it is best to pay the assessment and “call it a day.” 


OFFICES which are beginning or expanding their income tax practice as well 
as established tax specialists will all find help in this book in a form that few 
have attempted and none have accomplished so well as this experienced tax 
author. Order your copy of “Introduction to Income Taxation” now. 


The Lawyers Co-operative Publishing Co., Rochester 3, N. Y. 
TORE RRRTIC IL a RR EC NLL LIE TIE 
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Example 3 involves a contract 
of indemnity, but it has special 
tax consequences for another 
reason which will be explained. 

The distinction between a 
guaranty and an indemnity has 
a very practical tax significance. 
When payment is made by an 
indemnitor, he has no right to 
recover the payment from any- 
one; when a guarantor pays, on 
the other hand, the principal 
debtor at once becomes indebted 
to him for the amount paid 
(Howell v. Commissioner (F) 
supra; Shiman v. Commission- 
er (CA2d, 1932) 60 F2d 65). 
Therefore, a guarantor’s loss is 
deductible, as a bad debt if and 
when it becomes worthless (Sec. 
23(k), Internal Revenue Code; 
Leslie v. Commissioner, 6 T Ct 
488). But an indemnitor’s loss 
is deductible as a “loss” under 
Sec. 23(e), I.R.C., when it is 
“sustained”—i.e., when it is paid 
(Thomas v. United States 
(1937) 85 Ct Cl 313, 18 F Supp 
942). 

This distinction as to the time 
of deduction would have no prac- 
tical significance if the principal, 
whose debt is guaranteed, is in- 
solvent when the guarantor 
makes payment. In that case, 
the right to recover is worthless 
and the guarantor may take a 
bad debt deduction at once 
(Sheridan Meat Co. v. Commis- 
sioner, 10 BTA 211 (acquiesced 
by the Commissioner)). How- 
ever, if the principal debtor has 
assets but is unable to realize 
sufficient cash to pay his debt, 
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the guarantor would have a de- 
ductible loss only if and when 
the debt owed by the principal 
becomes worthless. 

The tax distinction doesn’t end 
there. A loss of this type is 
deductible only if incurred in the 


operation of a business or ina | 
into for | 


transaction entered 
profit (Sec. 23(e) (1), (2), LR.C.; 
Candler v. Commissioner (CA 
5th, 1935) 76 F2d 548). A bad 









debt is deductible whether busi- ° 


ness or personal in origin, except 


that a personal bad debt, includ- | 


ing one incurred in a transaction 


entered into for profit but not | 


having the status of a business 
is deductible as a _ short-term 
capital loss, subject to the lim- 
itations specified in Sec. 117(d), 
I.R.C. (Cf. Fox v. Commissioner, 
14 T Ct 1160); and a business 
bad debt may be deducted in 
part if only part has become 
worthless and has been charged 
off during the taxable year (Sec. 
23 (k) (1), I.R.C.). 

These rules affect individual 
taxpayers, as well as estates, 
trusts and partnerships. Corpo- 
rations are concerned only with 
the rules respecting the proper 
year of deduction since the busi- 
ness and nonbusiness distinc- 
tions do not apply to corpora- 
tions. (Sec.. 23(f), 23(k) (4), 
I.R.C.) 

Example 3 introduces another 
element. On facts similar to 
those described in the Example, 
it has been held that the “guar- 
antor” or, properly, the indemni- 


tor, is a joint venturer because 


| 
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he has an interest in the busi- 
ness. (Cf. L. O. Koen Estate v. 
Commissioner, supra, and cases 
cited.) Although a joint ven- 
ture is not the legal equivalent 
of a partnership (Joe Balestrieri 
& Co. v. Commissioner (CA9th, 
1949) 177 F2d 867), it is treated 
in the same way for Federal in- 
come tax purposes (Sec. 3797 (a) 
(2), I.R.C.). Partners deduct 
their distributive shares of the 
income or loss of the partnership 
for the taxable year ending with 
or within the taxable year of the 
partner. (Sec. 182, I.R.C.) 
Thus, on the facts given in 
Example 3, Jones would be enti- 
tled to deduct the losses of the 
business as incurred by the busi- 
ness in 1949, 1950 and 1951. He 
would not be permitted to deduct 
the loss in 1952 when he makes 
payment on his “guaranty” to 
Miller. In Example 2, the loss 
would be deductible in 1952 only 
—the year in which it is sus- 
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tained. In Example 1, the 
amount paid by Jones would be 
deductible in the year in which 
the right to recover from Miller 
became worthless. 

If a deduction is not taken in 
the proper year, it may not be 
taken in a later year (Darling v. 
Commissioner (CA4th, 1931) 49 
F2d 111, cert den 283 US 866, 75 
L ed 1470, 51 S Ct 657) and, 
though the Code makes specific 
provision for an adjustment in 
case of a “determination” allow- 
ing a deduction which was erro- 
neously taken in another taxable 
year which is closed by the Stat- 
ute of Limitations, there is no 
corollary provision allowing the 
deduction in the proper year. if 
disallowed as a deduction in a 
later (erroneous) year (Cf. Sec. 
3801(b) I.R.C.). It is, thus, 
most important that the legal 
significance of transactions in- 
volving “guaranties” be correct- 
ly analyzed. 


An eminent lawyer cannot be a dishonest man. 


—Daniel Webster. 


Due Process On The Frontier 
New Mexico had just been admitted to the Union, and the 


first court session opened in the new state. 


The frontier 


judge, a grizzled old former Indian fighter and cowboy, took 


his place on the bench. 


The first case charged a man with horse-stealing. After 
much faltering and hitching, the wheels of the law began 
turning slowly and the plaintiff and his witnesses were 


heard. 


“Now, Judge, Your Honor,” said the attorney for the 
defendant, “I would like to present my client’s side of the 


case.” 


The old judge squirted a stream of tobacco juice at the 
stove, cleared his throat and said, “Twon’t be wuth while. 


It’d only confuse the jury!” 


—Frank Barnes, in True. 
















Among the 


Abortion — evidence of other 
offenses. The defendant naturo- 
path in Miller v. State, 189 Tenn 
281, 225 SW2d 62, 15 ALR2d 
1076, was prosecuted for an at- 
tempt to procure an abortion. 
The evidence showed that the 
woman and her husband had 
gone to him to procure the abor- 
tion, and that he had used cer- 
tain surgical instruments on her 
female organs. A hemorrhage 
resulted, and she was taken to a 
hospital. No miscarriage re- 
sulted, however, and the child 
was born after a normal preg- 
nancy. 


The principal issue in the case 
was the admissibility of evi- 
dence as to the defendant’s treat- 
ment of another woman for pur- 
poses of abortion. This evidence 
was held by the Tennessee Su- 
preme Court, opinion by Justice 
Gailor, to have been properly 
admitted on the issue of his 
criminal intent. Other inciden- 
tal issues were the sufficiency of 
the evidence to support the ver- 
dict of guilty, the court holding 
it sufficient, and the correctness 
of the punishment imposed, 
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New Decisions 


which the court held to be within 
the jury’s discretion. 

“Admissibility, in prosecution 
based on abortion, of evidence 
of commission of similar crimes 
by accused” is the subject of 
the appended annotation in 15 
ALR2d 1080. 


Annulment antenuptial 
knowledge as barring. The suit 
by a husband for annulment of 
the marriage relation a few 
months after its consummation 
was based, in Gress v. Gress, 
(Tex Civ App) 209 SW2d 1003, 
15 ALR2d 700, on a previous 
divorce of the wife within the 
period of statutory prohibition 
of remarriage. Previous to the 
marriage, the parties had dis- 
cussed the facts of the wife's 
divorce, and had entered the 
marriage relationship upon ad- 
vice of counsel as to its legality. 
A statute provided that “the 
marriage relation may be dis- 
solved where . . any ..- 
impediment , . . renders such 
contract void.” 


A judgment refusing annul- 


ment of the marriage was af- 
firmed by the Court of Civil Ap 
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Every business day we receive 
letters like this from our at- 
torney friends who ask for 
information about our pub- 
lications. 


Many of these inquiries come 
from alert lawyers who are 
increasingly aware of the im- 
pact of Federal law on cases 
they’re handling. They want 
to know more about the 
Lawyers’ Edition of U. S. 
Supreme Court Reports—the 
paramount authority. 


A letter like this can win cases for you! 


Once you receive the full de- 
scription of U. S. L. ed. and 
what it can do for you, you'll 
be convinced that these Re- 
ports are of the greatest 
practical value in every case- 
winning law library. 


Want the facts about the 
Lawyers’ Edition of U. S. 
Supreme Courts Reports . 
and how easily you can buy 
it on most attractive terms? 
Simply mail us a letter, of 
course! 


The Lawyers Co-operative Publishing Co. 


Rochester 3, N. Y. 
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peals of Texas, in an opinion by 
Justice Cody, which held that 
the marriage was not void but 
merely voidable, that voidable 
marriages were subject to an- 
nulment at the suit of one having 
a justiciable interest therein not- 
withstanding use of the word 
“void” by the annulment statute, 
that the doctrine of estoppel may 
be invoked to preclude an attack 
on a voidable agreement, and 
that defendant was precluded 
from seeking annulment of the 
marriage by his entry into the 
relationship with knowledge of 
the facts pertaining to the di- 
vorce. 

The appended annotation in 
15 ALR2d 706 discusses “‘Ante- 
nuptial knowledge relating to al- 
leged grounds as barring right 
to annulment.” 


Automobiles — guest’s knowl- 
edge of driver’s intoxication. A 
woman, stopping off during a 
trip to visit a friend, joined her 
in driving around to visit others, 
stopping off at several public 
places, and finally attending a 
party. During the evening they 
had several highballs and some 
beer. The driver had several 
drinks at the party, including 
one just before leaving. After 
several requests she was finally 
induced to leave the party. Al- 
though obviously under the in- 
fluence of the liquor, she was 
certain of her ability to drive, 
and managed to get the car out 
on the road safely. 

Within a short time, the driver 
started to increase her speed, 
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against the repeated protests of FT! 
her companion. The road was § tatic 
a gravel one, with loose gravel § tain: 
at the sides. The speed finally f of t 
reached sixty miles per hour,f cern 
At this point the car went off} whe 
the left side of the road, re! that 
turned to the road for a short } drin! 
distance, and went off again ont der 
the right Side, where it struck a 
tree and turned over. The driver 
made no attempt to apply the) Pree 
brakes until the car was about! “ain 
to go off on the right side, oo 
a el . - rupte 
The driver’s companion | [ oyi. 
brought, in Davis v. Hollowell,) ¢, 1 
326 Mich 673, 40 NW2d 641, lif wag . 
ALR2d 1160, an action for dam-} o¢ 4 | 
ages under the guest statute, onf 
the grounds of gross negligence agair 
and wilful and wanton miscor) cyst, 
duct. At the trial no evidence}. oiq 
was offered for the defendant) oti; 
The case was submitted to the) trom 
jury, and a verdict returned it} pani, 
favor of the plaintiff. prior 
Upholding the judgment bef funds 
low, the Michigan Supreme ferior 
Court, in an opinion by Justice} morts 
Butzel, held the evidence sufli-}and in 
cient to go to the jury on thefmorts 
issues (1) of the gross negl-ftime 
gence and wilful and wantonfized t 
misconduct of the defendantfings g 
and (2) of the contributory neg-Funtil « 
ligence or assumption of risk} An 
the part of the plaintiff, in enter-}the ¢] 
ing the car to drive home withfwas a 
the defendant. Merely enteringfcuit, © 
a car to ride with one known tJudge 
be under the influence of liquofonly t 
was held insufficient, of itselivhich 
to establish contributory negifmortg 
gence or assumption of risk. Bpriorit 
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The extensive appended anno- 
tation in 15 ALR2d 1165 con- 
tains an exhaustive discussion 
of those cases which are con- 


rotests of 
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road, re} that the host-driver has been 


or a short } drinking precludes recovery un- 
f again on} der guest statutes. 
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Bankruptcy Reorganization 
Proceeding — priorities in. The 
claimant in the railroad reor- 
sid ganization proceedings in bank- 
side, | ruptey, involved in Brooks v. St. 
companlo) Louis-sSan Francisco Railway 
_ Hollowell, } Co., 180 F2d 185, 15 ALR2d 1154, 
/2d 641, li) was administratrix of the estate 
mn for dam-§ of a nonemployee of the railroad, 
statute, 0!) who had recovered a judgment 
negligent! against the railroad for injuries 
on MISCO) sustained at a railroad crossing 
no evident} accident. The claimant sought 
defendant.) satisfaction of the judgment 
itted to the) from the assets administered in 
returned lM} bankruptcy on the theory of a 
prior diversion of current debt 
funds to the payment of an in- 
ferior obligation consisting of a 
mortgage upon all the property 
and income of the railroad. The 
mortgage, which was prior in 
time to the judgment, author- 
ized the railroad to use the earn- 
Ings and income of the property 
until default. 

An order denying priority of 
the claim of the administratrix 
was affirmed by the Eighth Cir- 
uit, in an opinion by Circuit 
udge Thomas, which held that 
only those expenses of a railroad 
which are for the benefit of the 
mortgage creditor can be given 
rority as operating expenses 
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over a pre-existing mortgage 
lien upon all the property and 
income of the railroad, that a 
judgment for personal injuries 
was not an expense incurred for 
the benefit of the mortgage cred- 
itor, and that the Bankruptcy 
Act, § 77, subsection n, 11 USC 
§ 205 (n), granting priority to 
claims for injuries to railroad 
employees arising prior to the 
receivership or bankruptcy of a 
railroad company, created an ex- 
ception to the general rule, which 
exception did not extend to 
claims not within the terms of 
the statute. 

The annotation in 15 ALR2d 
1158 discusses “Relative prior- 
ity, in bankruptcy reorganiza- 
tion proceeding, as between 
judgment against debtor for 
personal injuries to, or death of, 
one other than employee, and 
pre-existing mortgage covering 
debtor’s property.” 


Claim by or against Municipal- 
ity — compromise of. An ac- 
tion, brought by the city attor- 
ney, attacking the compromise 
of a municipal claim, was in- 
volved in Cole v. Burton, — Ky 
232 SW2d 838, 15 ALR2d 
1356. The municipal claim was 
against city officials for certain 
disbursements of city funds, 
their authority with respect to 
which was the subject of litiga- 
tion in another action. At the 
time of the compromise, the 
claim had been reduced to judg- 
ment against the city officials, 
but an appeal from the judgment 
was pending. The constitution 
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provided: “The General Assem- 
bly shall have no power to re- 
lease, extinguish or authorize 
the releasing or extinguishing, 
in whole or in part, the indebted- 
ness or liability of any corpora- 
tion or individual to this Com- 
monwealth, or to any county or 
municipality thereof.” 

A decree denying the right of 
the city to settle the controversy 
by the payment of any sum less 
than the amount of the judg- 
ment was reversed by the Court 
of Appeals of Kentucky, in an 
opinion by Justice Rees, which 
held that the constitutional in- 
hibition did not apply to a 
compromise of unliquidated or 
disputed claims, and that the 
possibility of reversal of the 


“Sorry, Cap, orders are orders.” 





judgment on the municipal claim 
rendered it an unliquidated one, 
subject to compromise by a mu- 
nicipal council acting in good 
faith to settle a genuine dispute. 
The appended annotation in 15 
ALR2d 1359 deals with the pow. | 
er of certain governmental sub. | 
divisions, namely, cities, towns, 
and counties or their officials, to 
compromise a claim in which the 
subdivision is interested. 





Corporate Records — inspec. | 
tion by officer or stockholder. | 
An investment broker, owner of | 
stock in the defendant corpora: | 
tion, sought in Sawers v. Ameri- | 
can Phenolic Corp., 404 Ill 440, 
89 NE2d 374, 15 ALR2d 1, a writ 
of mandamus to enable him to 
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copy a list of its shareholders, 
and the assessment of a statu- 
tory penalty against the indi- 
vidual defendants, officers of the 
corporation, for their denial of 
this alleged right. The proceed- 
ing was based on a demand made 
by the petitioner less than six 
months after he acquired the 
stock, which demand was repeat- 
ed in a notice by his attorney 
after the six months’ period. The 
alleged purpose of the petitioner 
was to obtain names and address- 
es of shareholders to communi- 
cate with them concerning the 
affairs of the corporation which, 
in the opinion of the petitioner, 
was paying too much in salaries 
and royalties. The petitioner 
never attended any stockholders’ 
meetings, failed to avail himself 
of an invitation to discuss the 
affairs of the corporation with 
its officers, and did nothing to 
familiarize himself therewith. 
The defendants offered to open 
the books, records, and stock lists 
to the petitioner’s inspection, and 
to mail all communications from 
the petitioner to the stockholders 
at the petitioner’s expense, but 
refused to permit him to copy 
the list of stockholders. A stat- 
ute provided: “Any person who 
shall have been a shareholder of 
record... for at least six months 
immediately preceding his de- 
mand .. . shall have the right 
to examine .. . for any proper 
purpose, its books and records of 
account, minutes and records of 
shareholders and to make ex- 
tracts therefrom.” 
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A judgment awarding a writ 
of mandamus to the petitioner 
and assessing the statutory pen- 
alty against the individual de. 
fendants was reversed by the 
Supreme Court of Illinois, in an 
opinion by Justice Fulton. The 


defendants’ contention that the / 
statute was an unconstitutional | 
denial of due process of law in | 
that it penalized a failure to per- | 
mit inspection “for any proper | 


purpose” without setting up any 
standards for determining what 
constitutes a proper purpose was 
rejected on the ground that the 


statutory authorization of the | 
right of inspection was an enact- | 


ment of the rule of common law 
which had established criteria as 
to what constitutes a proper pur- 


pose. 
An exhaustive discussion of 


“Purposes for which stockhold- ” 


er or officer may exercise right 
to examine corporate books and 
records” is contained in the anno- 
tation in 15 ALR2d 11. 


Counsel Fees — in application 
to increase or decrease alimony. 
In Sims v. Sims, — Ala —, 45 
So2d 25, 15 ALR2d 1246, a peti- 
tion was filed for a reduction of 
alimony awarded some months 
previously in a decree for (i- 
vorce, alimony, and custody of 
four infant children. It appeared 
in the previous consolidated pro- 
ceedings for divorce and alimony, 
and for discovery of assets ani 
quieting title, that the husband 
was a professional gambler, that 
he owned a home, that at the 
time of the separation he hai 
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about $15,000 in cash of which 
he paid $5,600 into court and 
testified that he had spent the 
rest, and that there was an out- 
standing claim of about $4,000 
against him for Federal income 
taxes. In the previous suit, it 
was deemed advisable, for the 
sake of the children, to decree a 
monthly alimony of $220, to be 
secured by a lien on the real es- 
tate, disposition of which was 
enjoined, in lieu of a settlement 
as to the real estate and other 
assets. In the instant proceed- 
ing, it appeared that the deposit 
in court had been used to pay 
court costs, attorneys’ fees, and 
a portion of the income tax due 
at the time of the former pro- 
ceedings. 

A decree reducing the alimony 
to $175 per month, authorizing 
the petitioner to mortgage the 
home and use the funds acquired 
to satisfy the income tax claim, 
and awarding respondent $25 for 
attorneys’ fees for defense of 
the instant petition was reversed 
by the Supreme Court of Ala- 
bama, in an opinion by Justice 
Foster, on the ground that there 
was no change of circumstances 
justifying modification of the 
previous decree. Pursuant to 
the only evidence as to the worth 
of attorneys’ fees in the proceed- 
ing below, $50 was awarded 
therefor, in addition to $25 for 
representation upon appeal, 
which award of attorneys’ fees 
was held to be within the power 
of the court and justified, not- 
withstanding prior divorce of the 
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parties, as a feature of the pow- 
er to alter the alimony allowance. 

The appended annotation in 
15 ALR2d 1252 discusses “Right 
of former wife to counsel fees 
upon application after absolute 
divorce to increase or decrease 
alimony.” 


Counsel Fees — in application 
to modify custody or support 
order. A divorced wife, in Mc- 
Donald v. McDonald, — Mont 
—, 218 P2d 929, 15 ALR2d 1260, 
filed an application for vacation 
of a decree rendered during her 
absence from the state and 
awarding custody of her child 
to the divorced husband upon his 
uncontested application for mod- 
ification of the award of custody 
made in the divorce action. The 
decree in the divorce action had 
awarded custody of the two- 
year-old child to the mother with 
the right to leave the child with 
the father’s mother with whom 
the child had theretofore been 
staying, notwithstanding a prior 
agreement of the parties that 
the child would remain with the 
paternal grandmother until 
school age. After the divorce, 
the plaintiff secured and kept 
actual custody of the child. 

An award of the custody of 
the child to the mother was af- 
firmed by the Supreme Court of 
Montana, in an opinion by Jus- 
tice Angstman, which held that 
since the record contained sub- 
stantial evidence supporting the 
award of custody to the mother, 
the appellate court could not in- 
terfere with the trial court’s ex- 
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ercise of discretion in the matter. 
The trial court was also held not 
to have exceeded its power or 
abused its discretion in making 
an award of $150 attorneys’ fees 
to the mother, notwithstanding 
termination of the relation of 
husband and wife by the absolute 
divorce. The award was regard- 
ed as authorized, not only under 
the court’s inherent equitable 
power to award counsel fees as 
an incident to its major juris- 
diction with respect to the award 
of custody, but also under the 
terms of a statute which provid- 
ed: “While an action for divorce 
is pending the court or judge 
may, in its or his discretion, re- 
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“I don’t want alimony —I’m just taking my ex-husband’s 
house, his car, and all his stocks and bonds!” 
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quire the husband to pay as ali- 
mony any money necessary to 
enable the wife to prose- 
cute or defend the action.” 

The subject of the appended 
annotation in 15 ALR2d 1270 is 
“Right of former wife to counsel 
fees upon application, after ab- 
solute divorte, to modify order 
as to support or custody of child 
or children.” 


Court-Martial Conviction — 
review. The petitioner in the 
habeas corpus proceedings in 
Powers v. Hunter, 178 F2d 141, 
15 ALR2d 381, while serving as 
a member of the Marine Corps, 
was charged, before a naval gen- 
eral court-martial, with the of- 
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As an attorney retained to advise 
on estates, trusts, bankruptcy pro- 
ceedings and other fiduciary mat- 
ters or to act in a fiduciary capac- 
ity yourself— you are familiar 
with the advantages of corporate 
suretyship as opposed to various 
types of individual guarantees... 
also with the benefits obtained 
through the services of a thorough- 
ly sound, experienced surety. 
Your local representative of The 
tna Casualty and Surety Com- 
pany, on his part, is thoroughly 
aware of the necessity for com- 
petent legal counsel in such mat- 
ters. In cases where the fiduciary 
is assured of such counsel, he is 
prepared to cut a substantial 
amount of red tape and simplify 
the procedure of obtaining a bond 
for the attorney or his client. 






AFFILIATED 





COMPANIES: 
AUTOMOBILE INSURANCE COMPANY 


Partners in Protection — 
Legal Counsel and Corporate Surety 


A BRIEF MESSAGE 


REGARDING FIDUCIARY BONDS 


RINA CASUALTY AND SURETY COMPANY 
AINA LIFE INSURANCE COMPANY 
STANDARD FIRE INSURANCE COMPANY 
HARTFORD 15, CONNECTICUT 


In cases where the attorney does 
not specialize in fiduciary matters 
but undertakes such counsel as a 
service to a client — your Atna 
representative’s broad experience 
and familiarity with sources of 
information often saves considera- 
ble time for the attorney he serves. 

These are only a few of the 
reasons why many leading attor- 
neys call on their local Aitna 
Casualty and Surety Company 
representatives whenever they are 
obliged to obtain or advise on the 
procurement of a fiduciary bond. 
They find that the attorney and 
the representative of a good surety 
are natural partners — working 
for the protection of the clients 
they both serve. 
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fenses of (1) rape and (2) con- 
duct to the prejudice of good 
order and discipline, consisting 
of the unauthorized possession 
of a knife and the use of vulgar 
and obscene language toward a 
member of the Women’s Naval 
Reserve. The accused was con- 
victed and sentenced to imprison- 
ment for life with “all the other 
accessories of said sentence.” 
Subsequently the imprisonment 
was reduced by naval authorities 
to six years, and the prisoner was 
transferred to a Federal peniten- 
tiary at which hard labor was an 
element of the service. Release 
by habeas corpus was sought on 
the grounds that the court-mar- 
tial was without jurisdiction of 
the offense of rape, and that 
confinement in a_ penitentiary 
type institution was unauthor- 
ized. 

Denial of the writ of habeas 
corpus was affirmed by the Tenth 
Circuit, in an opinion by Circuit 
Judge Huxman, which held (1) 
that the offense of rape as laid 
in the charge constituted viola- 
tion of a provision of the Articles 
for the Government of the Navy 
making scandalous conduct tend- 
ing to destruction of good morals 
an offense; (2) that error in 
pleading rape as an offense in 
itself triable by court-martial 
| could not be raised by habeas 
corpus; (3) that, in any event, 
jurisdiction of the court-martial 
was sustained by the specifica- 
tions relating to possession of 
the knife and use of vulgar and 
obscene language; (4) that Ar- 
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ticle 22(a) providing that of. 
fenses falling therein “shall be 
punished as a court-martial may 
direct” was not void as a delega- 
tion of a legislative function to 
the military court; (5) that civil 
courts have jurisdiction to de. 
termine whether the sentence js 
so severe as to offend against 
the constitutional prohibition 
against cruel and inhuman pun- 
ishment, but that the sentence 
imposed in the principal case 
could not be said as a matter of 
law to fall within the prohibi- 
tion; and (6) that imprison- 
ment at hard labor in a peniten- 
tiary type institution was av- 
thorized both by statute and the 
sentence imposed by the court- 
martial. 

The appended comment note in 
15 ALR2d 387 is primarily a dis- 
cussion as to the grounds on 
which a court-martial conviction 
may be attacked in a civil court. 


Custody of Child — nonresi- 
dent’s right. The petitioner in 
Pugh v. Pugh, — W Va —, 56 
SE2d 901, 15 ALR2d 424, sought 
by habeas corpus proceeding 
against her divorced husband, a 
resident of West Virginia, to 
obtain custody of their four- 
year-old child. The actual cus- 
tody of the child had changed 
from that of the mother, during 
the absence of the father in the 
military service, to that of the 
father upon his discharge from 
the armed service and _ subse- 
quent separation and divorce of 
the parties in an uncontested 
suit brought by the father in 
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Nevada, to that of the mother 
for about fourteen months, to 
that of the father upon seizure 
of the child during the absence 
of the mother. The respondent, 
who had remarried, was living 
in the home of his parents with 
his second wife, their child, and 
a child of the second wife by a 
former marriage. The evidence 
introduced in behalf of the re- 
spective parties was replete with 
charges and countercharges of 
misconduct upon the part of each 


| and of neglect of the child by 


both. 


A judgment awarding sepa- 
rate part-time custody to each 
party for alternate periods of 
six months and giving petitioner 
permission to take the child to 
California during her custody, 
was reversed, with directions to 
dismiss the proceeding, by the 
Supreme Court of Appeals of 
West Virginia, in an opinion by 
President Haymond, which held 
that the court had jurisdiction 
to grant custody of the infant to 
a nonresident of the state and to 
permit removal of the child to 
the foreign state, but that under 
the circumstances of the case the 
award of part-time custody to 
the petitioner during alternate 
periods of six months with per- 
mission to take the child to Cali- 
fornia would not be beneficial, 
but detrimental, to the welfare of 
the child. 


“Nonresidence as_ affecting 
one’s right to custody of child” 
is the subject of the appended 
annotation in 15 ALR2d 432. 
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Death Actions — limitation 
and measure of damages. In 
Stoltz v. Burlington Transporta- 
tion Co., 178 F2d 514, 15 ALR2d 
759, an action was brought in 
Colorado to recover damages for 
the wrongful death of the plain- 
tiff’s decedent who died in Utah 
as a result of an accident there- 
in while a passenger on defend- 
ant’s bus. Statutory limitation 
of the amount recoverable for 
injuries resulting in death was 
prohibited by the Utah Constitu- 
tion, while the Colorado statute 
provided for the recovery of 
damages not exceeding $5,000. 

A judgment entered for the 
plaintiff for $5,000 pursuant to 
an offer of the defendant ata 
pretrial conference, notwith- 
standing objection of the plain- 
tiff, was reversed by the Tenth 
Circuit, in an opinion by Chief 
Justice Phillips, which held that 
the limitation in the Colorado 
wrongful death statute of the 
amount of recovery was appli- 
cable only to actions brought 
thereunder and not to actions 
brought under a statute of an- 
other state, and that recovery in 
Colorado of full compensation 
under the Utah statute was not 
incompatible with the public 
policy of Colorado. 

“Conflict of laws as to limita- 
tion of amount and measure of 
damages in death actions” is the 
subject of the appended annota- 
tion in 15 ALR2d 762. 


Deed for Park or Playground 
— estate conveyed. Land was 
conveyed to a village for park 
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purposes. The deed contained 
no forfeiture or reversion clause. 
Later, finding itself unable to 
keep up the property, the village 
council ordered it reconveyed to 
the original grantors. The re- 
conveyance was executed by the 
mayor and clerk, without notice 
to the park board, and without 
advertising for bids, as required 
by statute. Nine years later, in 
Miller v. Brookville, 152 Ohio St 
217, 89 NE2d 85, 15 ALR2d 967, 
subsequent purchasers brought 
action to quiet their title to the 
property. 

The principal issue was wheth- 
er, under the terms of the origi- 
nal deed, the property reverted 
to the grantors upon the aban- 
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donment of the park. The Ohio 
Supreme Court, in an opinion by 
Chief Justice Weygandt, held 
that it did not, taking the view 
that, since the deed contained no 
forfeiture or reversion clause, it 
conveyed a fee simple, not a mere 
determinable fee. Having dig. 
posed of this issue, the court 
considered the effect of the re 
conveyance, and held it invalid 
for failure to comply with the 
statutory requirements. 

The appended annotation in 
15 ALR2d 975 gathers the cases 
determining the nature of the 
estate conveyed by a deed for 
park or playground purposes, 
such a deed being susceptible of 
various constructions. 


“How can you call that murderous 
a safety zone?” 
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lagher, Immediate Past President of the 
American Bar Association 


RESH from the presses, Harry D. 

Nims’s long-awaited book, Pretrial, 
is now ready to guide you through all 
the ins and outs of pretrial procedure. 
Says The New York Times: “Mr. Nims 
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torney can afford to be without this 
new volume. 
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“Disabled” Vehicle — within 
parking regulation. The action 
to recover damages resulting 
from a collision of automobiles, 
in Tuhn v. Clark, — Iowa —, 41 
NW2d 13, 15 ALR2d 903, was 
based on the alleged negligence 
of defendant in stopping his car 
on the traveled portion of a high- 
way just beyond the crest of a 
hill in violation of a statute. De- 
fendant relied upon a provision 
for the inapplicability of the 
statute to a vehicle disabled to 
such extent as to render it im- 
possible to avoid stopping and 
temporarily leaving the car on 
the highway. It appeared from 
defendant’s evidence that de- 
fendant’s vision was  progres- 
sively more obscured as he drove 
in a sleet and snowstorm, that 
a few minutes before the colli- 
sion he stopped because his wind- 
shield wiper ceased to operate 
and his windshield became cov- 
ered with ice, and that he stepped 
out of the car to inspect the 
highway shoulder for the pur- 
pose of driving thereon. Defend- 
ant also asserted contributory 
negligence of the plaintiff in vio- 
lating the assured clear distance 
statute. 


A judgment entered on a ver- 
dict for $2,450 was affirmed by 
the Supreme Court of Iowa, in 
an opinion by Justice Oliver, 
which held that the evidence as 
to defendant’s negligence and 
plaintiff’s freedom from contrib- 
utory negligence was sufficient to 
warrant submission of those 
questions to the jury, and, more 
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specifically, that the evidence dij 
not conclusively show that de. 


fendant’s car was “disabled” top 


the extent required by the staty. 
tory exception to the highway 

parking prohibition, or that the 
plaintiff was guilty of contriby. 
tory negligence with reference 
to violation of the assured clear 
distance statute. 

The very practical question 
discussed in the annotation in 
15 ALR2d 909 is “When is motor 
vehicle ‘disabled’ or the like 
within exception to statute regu. 
lating parking or stopping.” 


Divorce — antenuptial knowl 
edge as barring. The plaintiff 
wife’s bill of divorce against her 
husband in Kincaid v. Kincaid, 
207 Miss 692, 43 So2d 108, 15 
ALR2d 667, was based on the 
alleged habitual drunkenness of 
the husband who defended o 
the ground of plaintiff’s antenup 
tial knowlege thereof. The plain 
tiff testified as to, and introduced 
ample corroboration of, many 
instances of defendant’s drunk- 
enness after marriage, of which 
defendant denied only one ani 
confessed several others. De 
fendant’s evidence was not of 
drunkenness prior to the mar 
riage, but merely of occasional 
and moderate social drinking. 

A decree denying the divorce, 
attorneys’ fees, and permanelt 
alimony for the support of the 
plaintiff wife was reversed by 
the Supreme Court of Mississip- 
pi, in an opinion by Justice 
Smith, which held that the ev: 
dence was sufficient to establisi 
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ithe charge of habitual drunken- 


ness after the marriage and in- 
sufficient to establish the defense 
of antenuptial knowledge of de- 
fendant husband’s habitual 
drunkenness, and rendered a de- 
cree for divorce and the amount 
of attorneys’ fees and permanent 
alimony for the support of the 
wife which the chancery court 
should have entered. 

The appended annotation in 15 
ALR2d 670 discusses “Antenup- 
tial knowledge relating to alleged 
grounds as barring right to di- 


ivorce.” 


Expatriation — by foreign 
naturalization or allegiance. 
Before marrying an Italian citi- 


man, while staying in the United 
States, applied for Italian citizen- 
ship, and, after her application 
had been granted, signed an in- 
strument which contained an 
oath, in Italian, expressly re- 
nouncing her American citizen- 
ship and swearing her allegiance 
to the King of Italy. Except for 
six months spent in Germany, 
she lived with her husband in 
Italy from 1941 to 1945. Upon 
her return to the United States 
she sued for a judgment declar- 
ing her to be a United States citi- 
zen. 

The District Court decided in 
her favor upon findings that, 
both when she signed the instru- 
ments mentioned above, and 
when she left America for Italy, 
she did so without any intention 
of establishing a permanent resi- 
dence abroad or of divesting her- 
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self of her American citizenship. 
The Court of Appeals reversed. 
In an opinion by Justice Bur- 
ton, a majority of the Supreme 
Court held that the plaintiff ex- 
patriated herself by her natural- 
ization as an Italian citizen fol- 
lowed by residence abroad. The 
plaintiff’s intention not to give 
up her American citizenship 
when she performed the acts de- 
scribed above was held immate- 
rial. Savorgnan v. United States, 
338 US 491, 94 L ed 287, 70S Ct 
292, 15 ALR2d 538. 
“Expatriation by foreign na- 
turalization or by taking oath of 
allegiance to a foreign state” is 
the subject of the appended an- 
notation in 15 ALR2d 550. 








Grounds for Divorce — cor- 
roboration of plaintiff’s testi- 
mony. In Brown v. Brown, 215 
SC 502, 56 SE2d 330, 15 ALR2d 
163, a suit for absolute divorce 
was brought by the plaintiff wife 
on the statutory grounds of 
physical cruelty and adultery. 
The husband, who was in the 
United States military service, 
filed an unverified answer deny- 
ing the charges and waiving no- 
tice of hearings in the suit and 
all rights under the Soldiers’ and 
Sailors’ Civil Relief Act. The 
sole evidence offered by the 
plaintiff, without elaboration or 
circumstantial detail, was her 
testimony that the husband had 
slapped her twice and pinched 
her, that the husband had made 
love to her sister-in-law in her 
presence, and that on one occa- 
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“I don’t like to lie about my age — could I have the year 


legally changed?” 


_ she found him in bed with 
er. 

A decree dismissing the com- 
plaint, based on the insufficiency 
of the evidence to support the 
charges of physical cruelty and 
adultery, was affirmed by the Su- 
preme Court of South Carolina, 
in an opinion by Justice Fish- 
burne, which held that the in- 
stant case was not one calling 
for a relaxation of the rule that 
a divorce would not be granted 
on the uncorroborated testimony 
of a party or the parties to the 
suit. 

“Divorce: necessity and suffi- 
ciency of corroboration of plain- 
tiff’s testimony concerning 
ground for divorce” is the sub- 


ject of the exhaustive annotation 
in 15 ALR2d 170. 


Highway Defect — joinder of 
defendants in action based on 
An injury to the plaintiff in Hak 
v. Knoxville, 189 Tenn 491, 22 
SW2d 265, 15 ALR2d 1283, re 
ulted from a fall on an icy side 
walk in the business section 0 
acity. The defendants were the 
abutting property occupants and 
the city. In separate counts, the 
declaration charged acts of # 
leged negligence, on a day with 
a temperature below the free 
ing point, consisting of (1) pe 
mitting water to flow from: 
spigot on the abutting proper} 
and to accumulate on the side 
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Counsel For Defense 


Jerome H. Spingarn’s biographical sketch entitled 
“Lloyd Stryker: Counsel For Defense” appearing re- 
cently in THE AMERICAN MERCURY describes 
Lloyd Paul Stryker as “now probably the nation’s most 
redoubtable criminal lawyer” and illustrates his free- 
dom from “qualms about taking advantage of his op- 
ponent’s mistakes” in these words: 


“When Stryker opened the argument in court, he 
pointed out that the prosecution had cited a case as 
law in its brief when, in fact, it had been reversed 
by a higher court. He hammered the point home: 


Before citing a case in a brief, every 
competent lawyer checks itin SHEPARD’S 
CITATIONS to make sure it hasn’t been 
reversed. Every lawyer has a copy of 
SHEPARD’S on his desk, and any first 
year law student knows that this simple 
check is absolutely necessary. It was very 
negligent of the prosecutor to fail to do 
this. But I am not asking his removal from 
office, nor am I asking his disbarment. 
How cruel it would be to ask that, for an 
unintentional offense. And yet, Your Hon- 
or, that is exactly what he is asking you to 
do to my client, for an error far less negli- 
gent, far less unusual, than his own! 


The court was impressed with this argument and 
Stryker won a reversal.” 


Shepard’s Citations 
Colorado Springs 
Colorado 


Copyright, 1951, by Shepard's Citations, Inc. 
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walk, (2) flushing snow from the 
streets and sidewalks by city em- 
ployees, and (3) noncomplance 
with and nonenforcement of a 
city ordinance making it the duty 
of an abutting property owner or 
occupant to cause ice to be re- 
moved from the sidewalk. 

A dismissal of the action upon 
sustaining special demurrers to 
all counts of the declaration was 
affirmed by the Supreme Court 
of Tennessee, in an opinion by 
Justice Gailor, which held, with 
respect to the separate counts, 
(1) that the property occupant 
was insufficiently charged with 
negligence as to the water from 
the spigot because of the absence 
of averments stating who opened 
the spigot, or how long the water 
had run, or that the icy condition 
was wilful or malicious; (2) that 
the city could not be held liable 
therefor in the absence of actual 
or constructive notice of the con- 
dition; (3) that liability of the 
city could not be based on per- 
formance of its governmental 
function in flushing and washing 
the streets and sidewalks of the 
business district; and (4) that 
neither nonenforcement nor non- 
compliance with the city ordi- 
nance gave rise to a cause of ac- 
tion. 


Moreover, the _ declaration, 
viewed as a whole, was held fa- 
tally defective because of (1) an 
irreconcilable repugnance  be- 
tween the statement of the caus- 
es of action as to flushing the 
snow from the sidewalk and al- 
lowing water from the spigot to 
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ment, a 
provisic 
from tl 


accumulate thereon, and (2) a 
misjoinder, as defendants, of 
parties who were not joint tort. 
feasors. not sufi 

“Joinder as defendants, in tort Putt th 
action based on condition of side. #™PS* 
walk or highway, of municipal fV°S & 
corporation and abutting proper. f the t 
ty owner or occupant” is the sub- The : 
ject of the annotation in 15 ALR P2154 
2d 1293. pstate « 


pect ¢ 

Inheritance or Estate Tax —ftrust.” 
burden of. In McLaughlin y.? 
Green, 136 Conn 138, 69 A2d 289, § 
15 ALR2d 1210, the action was 
brought by executors of a will’ 
to determine whether state suc. 
cession taxes and state and Fedé.| 
eral estate taxes payable with 
respect to certain inter vivos} 
trusts established by the testator 
were to be borne ultimately by 
the testamentary estate or by 
the respective inter vivos trusts. 
No provision concerning pay: 
ment of taxes was contained in 
any of the trusts. The will made 
no mention of the previously 
established inter vivos trusts, 
and provided for payment “of all 
succession, transfer and inheri- 
tance taxes from my residuary 
estate.” 

In answering questions re} 
served for their determination, 
the Supreme Court of Errors of 
Connecticut, in an opinion by 
Justice Brown, held that, under 
applicable Connecticut statutes, 
all succession and estate taxes 
are the ultimate obligations o 
the recipients of the taxed prop 
erty unless otherwise providel 
by will or by inter vivos doc 
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ment, and that the testamentary 
provision for payment of taxes 
from the residuary estate was 
not sufficiently unambiguous to 

: shift the obligation as to the tax 
3, In tort fi rith respect to the inter 

f sida imposed with respect to the in 
ye ‘cipal WV trusts, particularly in view 
ae f the failure to refer thereto. 
‘tha cali The subject of the annotation 
15 ALR jn 15 ALR2d 1216 is Burden of 

. pstate or succession tax in re- 
pect of inter vivos gift or 
rust.” 


1 (2) a 
nts, of 
int tort- 
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Insulting or Abusive Words — 
jability for. The plaintiff in 
artow v. Smith, 149 Ohio St 
01, 78 NE2d 735, 15 ALR2d 94, 
ought to recover damages for 
motional disturbances, nervous 

fisorders, and physical ailments 
resulting from profane and ob- 
poxious epithets to which she 
vas subjected by the defendant 
na public street in the hearing 
f a number of bystanders. 
hough uttered in a loud, angry 
fone, the epithets did not consti- 
fute a threat or place the plain- 
iff in fear or terror, and were 
Bnaccompanied by any menacing 
ction or attitude constituting an 
ssault. The defendant knew 
laintiff was advanced in preg- 
ancy, highly nervous, and very 
nsitive, and chose the time and 
lace to wreak the maximum of 
pprobrium upon her by his wil- 
| and malicious action. The 
ords used were not actionable 
s slander. 
On the grounds that the injury 
as more sentimental than sub- 
antial, that it was easily simu- 
tted and hard to disprove, and 
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that there was no standard by 
which it could be even approxi- 
mately compensated, the Su- 
preme Court of Ohio, in an opin- 
ion by Justice Stewart, upheld a 
dismissal of the petition. Cases 
in which pecuniary damages 
were held properly recoverable 
for nervous shock, emotional dis- 
turbances, and injuries directly 
resulting therefrom, were dis- 
tinguished by the court on the 
ground that the language used 
by defendant was accompanied 
by threats, menacing actions 
amounting to an assault, or a 
violation of the privacy and se- 
renity of a home. Two judges 
dissented. 

The annotation “Civil liability 
for insulting or abusive language 
not amounting to defamation” in 
15 ALR2d 108 contains, in addi- 
tion to an exhaustive discussion 
of the cases in point, references 
to the views of various text 
writers on the question. 





Intervention Order — appeal 
of. The plaintiff, an attorney, 
brought an action in Hartwig v. 
Harvey, 250 Wis 478, 27 NW2d 
363, 15 ALR2d 333, to recover 
for legal services. The defend- 
ants counterclaimed for damages 
resulting from plaintiff’s alleged 
negligent discharge of his duties. 
About a year after commence- 
ment of the action, a third per- 
son sought to intervene as party 
defendant on the ground that he 
had a cause of action against 
the plaintiff involving the same 
facts as the principal action. The 
application was denied on the 
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ground it was made too late and 
might delay the trial of the case. 
A statute authorized an appeal 
from a final order in a special 
proceeding affecting a substan- 
tial right. 

The Supreme Court of Wiscon- 
sin, in an opinion by Chief Jus- 
tice Rosenberry, held that the 
trial court had discretion as to 
granting or denying the inter- 
vention; declared that ordinarily 
an appeal may be taken from a 
discretionary order solely to de- 
termine whether there was an 
abuse of discretion and that an 
appeal will be dismissed in the 
absence of such abuse; but con- 
cluded that, under the statute 
above referred to, an order deny- 
ing intervention, as_ distin- 


“So long, Joe, I’m off to the 
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guished from an order in a gs 

cial proceeding instituted by 4 
party to the action, was appeal. 
able, and the matter determi. 
nable upon the merits, so that, 
finding no abuse of discretionf 
the order was affirmed. 


The appended annotation in 1 
ALR2d 336 deals exhaustively 
with the appealability of a judgj 
ment, decree, or order granting 
or denying a stranger to a jx 
dicial proceeding the right to in. 
tervene therein. 


Juror’s Deafness — as affect. 
ing verdict. The defendant ij 
Lindsey v. State, — Tenn —, 2258 
SW2d 533, 15 ALR2d 527, wa 
convicted of murder in the se 
ond degree. The defendant anf 


ball,—er, to see a client.” 
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his counsel and the judge knew, 
at the time of the trial, that the 
hearing of one of the jurors was 
partially impaired. The juror 
was given a seat in the jury box 
nearest the witness chair. Wit- 
nesses were from time to time 
cautioned by the judge to speak 
loudly. No complaint was made 
during the trial that the juror 
could not hear any of the testi- 
mony, but after the trial he 
signed an affidavit that he could 
not hear defendant’s testimony 
relative to the actual shooting. 


The judgment was affirmed by 
the Supreme Court of Tennessee, 
in an opinion by Chief Justice 
Neil, which held that the trial 
court did not abuse its discretion 
in impaneling the jury to try the 
case, and that the deafness of the 
juror, a disqualification of the 
propter defectum class (on ac- 
count of some defect) as dis- 
tinguished from the _ propter 
affectum class (on account of 
partiality), was waived by the 
absence of an objection before 
return of the verdict. 


The appended annotation in 
15 ALR2d 532 is concerned with 
the question whether the deaf- 
ness of a juror can constitute a 
ground for impeaching a verdict, 
or securing a new trial or a re- 
versal on appeal. The discussion 
includes not only cases involving 
a question whether the compe- 
tency of a juror may be affected 
by his deafness, or the degree 
thereof, but also includes the 
question of waiver of objection 
on this ground, and whether it is 
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notice of the attempted renewal 











error to discharge a deaf juror, 





or to allow a known deaf juror (°@US¢ 
to serve. qsuch ci 
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Lease of Real Property —| 1040. 
“sale” within renewal clause. Ligh 
Summary proceedings were : 
brought in Fox v. Adrian Realty |“ .“° 
Co., 327 Mich 89, 41 NW2d 496, | “5 ™ 
15 ALR2d 1037, to dispossess de- aan 
fendants as former tenants proces 
under a lease which provided | & M. ? 
that a renewal clause therein § 539 a 
shall be inoperative in the event +1008 t 
the lessor shall “sell’’ the PYOP- § bh uildi 
erty. The plaintiff acquired! vulti “ 
equitable title and right of pos-: buildin 
session, subject to the lease, by | lightni 
a contract sale of the property, | d = 
and gave defendants notice f° aia 
thereof and to quit the premises, eee 
prior to the termination date of htni 
the lease, but did not acquire the 
legal title by deed until after verted 
such date. Notwithstanding , se 
such notice, defendants sought inte th 
to renew the lease and recorded} ji4 1) 
weaker 
ports. 
liability 
certain 
to the 
proper 
tion, bu 
repair « 

ri 
Wenke, 
Nebras 
ple ev 
theory 
sustain 
ment { 
because 
sufficie: 
jury’s 


prior to the recording of the con- 
tract sale and deed. 

A judgment for the plaintiff 
was affirmed by the Supreme 
Court of Michigan, in an opinion 
by Justice North, which held 
that the executory land contract 
constituted a “sale” within the 
purview of the clause in the lease 
making the renewal clause in- 
operative in event of such con- 
tingency, and that defendants 
acquired no rights by recording 
notice of the attempted renewal. 

“What constitutes a ‘sale’ of 
real property within purview 0 
clause in lease making renewal 
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if juror, 


se inoperative in event of 
af juror clau P 


gsuch contingency” is the subject 
of the annotation in 15 ALR2d 


erty —} 1040. 

clause.) Lightning Insurance — risks 
|, Were Fund losses covered. One who 
n Realty was insured under policies of in- 
V2d 486, | curance against direct loss or 
ssess de- | damage caused by lightning 
tenants | sought, in Clouse v. St. Paul Fire 
provided | 


‘“ | & Marine Insurance Co., 152 Neb 

therein } 539° 40 NW2d 820, 15 ALR2d 
he event } 1098, to recover for damage to a 
he prop- | building and contents thereof re- 
acquired | sulting from a collapse of the 
t of pos- | building during a severe rain and 
lease, by ‘lightning storm, and introduced 
property, jevidence, including testimony by 
s notice}, number of eyewitnesses, to 
premises, | prove the collapse was caused by 
n date of}iishtning. Evidence introduced 
L acquire} )y the defendant insurer sup- 
itil after) norted the theory that the col- 
istanding lapse was due to water seeping 
S sought } into the ground, saturating the 
recorded } jirt under the foundation, and 
1 renewal weakening the structural sup- 
f the com} nots. The policies provided for 
liability for loss or damage as- 
certained or estimated according 
to the actual cash value with 
proper deduction for deprecia- 
tion, but not to exceed the cost of 
repair or replacement. 

In an opinion by Justice 
Wenke, the Supreme Court of 
Nebraska, notwithstanding am- 
ple evidence to support the 
theory of the defendant insurer, 
sustained the verdict and judg- 
ment for the plaintiff insured 
because the record also contained 
sufficient evidence to support the 
jury’s findings that lightning 
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struck the building and proxi- 
mately or directly caused its col- 
lapse. That incidental agencies 
may have been instrumental in 
adding to the loss or damage was 
declared not to preclude recovery 
for all loss or damage resulting 
as a direct and natural conse- 
quence of the lightning, and the 
proof was held sufficient to sup- 
port the amount awarded not- 
withstanding the absence of evi- 
dence as to the cost of repair or 
replacement. 

“Risks and losses covered by 
lightning insurance” is the sub- 
ject of the appended annotation 
in 15 ALR2d 1017. 


Mandatory Injunction — prior 
to hearing of case. The plaintiff 
purchaser of an automobile, in 
Steggles v. National Discount 
Corp., 326 Mich 44, 39 NW2d 
237, 15 ALR2d 208, brought suit 
in equity against a finance com- 
pany, which claimed a recorded 
lien thereon, for repossession 
of the car by mandatory in- 
junction, and against the dealer- 
seller and the finance company 
for damages for loss of use of 
the car. The defendant dealer 
in its answer admitted that the 
plaintiff had paid the full pur- 
chase price, that delivery had 
been made, that it had stated 
there were no liens on the car, 
and that it had shown plaintiff 
a certificate of title. It appeared 
further that the certificate of 
title was retained by the dealer 
for the purported purpose of re- 
mitting it to the secretary of 
state, that the certificate had no 





indorsement of the purported 
lien thereon, and that the change 
of possession from the purchaser 
to the finance company was ef- 
fected by an agent of the latter 
who posed as a state employee. 

A preliminary injunction, or- 
dering the finance company to 
return the car to the purchaser 
and ordering the purchaser not 
to mortgage or dispose of the car 
pending the suit, was affirmed by 
the Supreme Court of Michigan, 
in an opinion by Justice Butzel, 
upon modification ordering the 
purchaser to secure accident in- 
surance for protection of the fi- 
nance company and himself. The 
trial court was held not to have 
abused its discretion in issuing 
the mandatory injunction prior 
to hearing of the case on the 
merits, in view of the exceptional 
circumstances whereunder a se- 
rious inconvenience and loss to 
the purchaser would result if it 
were not issued. 

An exhaustive discussion of 
“Mandatory injunction prior to 
hearing of case” is contained in 
the annotation in 15 ALR2d 213. 


Picketing — third party’s 
right to relief against. The ac- 
tion in Motion Picture Machine 
Operators Local v. Zaragoza 
Amusement Co., (Tex Civ App) 
225 SW2d 636, 15 ALR2d 1391, 
was brought to enjoin a labor 
union from maintaining its pick- 
et line in front of a motion-pic- 
ture theater, with which it had 
a labor dispute, so as to extend in 
front of the main entrance to 
the office building housing the 
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theater and in front of interven. 
ing stores. The picket line wa; 
maintained with such signs and 
in such manner as to give the 
false impression, to the detri- 
ment of their business, that op. 
erators of such stores and of the 
office building were concerned 
with the«labor dispute, which 
actually involved the employ-| 
ment by the theater of nonunion) 
workers to operate the projec.) 
tion machines. The defendant} 
sought to justify the extension! 
of the picket line by the facts) 
that the projection booth and! 
business offices of the theater) 
were most easily reached by the? 
main office building entrance, and/ 
that the inner width of the thea-' 
ter extended in back of the 
stores. It appeared that the pur. 
pose of the union in maintaining 
the picket lines could be accon:- 
plished by picketing in front oi 
the theater alone. 

A decree perpetually enjoin 
ing the defendant from main- 
taining the picket line in front 
of the stores and office building 
entrance was affirmed by the 
Court of Civil Appeals of Texas. 
in an opinion by Chief Justice 
W. O. Murray, which held that 
under the facts and circum 
stances of the case, the trial 
ccurt was justified in granting 
an injunction which in effect per- 
mitted maintenance of the picket 
line in front of the theater et- 
trance, and forbade it in from! 
of the other establishments with 
which the union had no dispute 


The appended annotation in lif ——— 
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-sur’ance (-%ns),. 1. Act of insuring against loss by a 
ae event : also, the business of making insurance 
contracts ; — called also assurance. 2. Premium paid for 
insuring anything. 3. Sum for which anything is insured. 
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ALR2d 1396 discusses the rights 
of “innocent bystanders,” who 
are located within the area of a 
labor dispute with which they 
have no connection, to relief 
from the adverse effects of the 
picketing. 





Statute of Frauds — waiver 
of. The action against the de- 
fendant administrator in Jamer- 
son v. Logan, 228 NC 540, 46 SE 
2d 561, 15 ALR2d 1325, was 
brought to recover for breach of 
an alleged contract by the dece- 
dent to devise and bequeath real 
and personal property to the 
plaintiff, in consideration of serv- 
ices performed by the plaintiff in 
caring for the decedent until his 
death. The defendant did not 
specially plead the statute of 
frauds, but denied the contract 
in his answer. At the trial, a 
question relative to the execution 
and terms of the contract was 
answered by a witness without 
objection by the defendant, al- 
though objection was made to a 
similar question immediately 
preceding. 

A verdict and judgment for 
the plaintiff were set aside by 
the Supreme Court of North 
Carolina, in an opinion by Chief 
Justice Stacy, which held that 
the contract was within the stat- 
ute of frauds, that the statute 
was sufficiently interposed by a 
denial of the contract, that parol 
evidence was inadmissible to 
show the existence or terms of 
the contract, and that the stat- 
ute was not waived by a failure 
to object to the admission of 
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parol evidence relative to the 
contract, but that the complaint 
was broad enough to support af 
recovery on implied assumpsit 
to pay the plaintiff the reason. 
able worth of her services, 

The appended annotation ip 
15 ALR2d 1330 deals with the 
procedurak question of whether, 
or under what circumstances, a 
party who relies on the statute | 
will lose the benefit of it by fail- 
ing to object to the admission of | 
oral evidence of the contract as| 
having been made by parol. 


Student’s Prospective Earn.; 
ings — proof of. The plaintiff 
in Turrietta v. Wyche, 54 NM 5,! 
212 P2d 1041, 15 ALR2d 407, an} 
action to recover damages for 
personal injuries resulting from 
a collision of automobiles, had, 
at the time of the injury, almost 
completed his course as a student 
of automotive mechanics. The 
accident resulted in the loss of 
his left arm and the consequent 
inability to work as an automo- 
tive mechanic. As proof of the 
prospective earning capacity lost 
by the plaintiff as a result of the 
accident, the trial court permit- 
ted the introduction of evidence 
of the outstanding record of the 
plaintiff as a student of automo 
tive mechanics, the amount 
earned by experienced top-flight 
mechanics, and the amount actu- 
ally earned by the plaintiff after 
the accident at another trade, in 
addition to annuity tables to 
show the present value of wages 
to be earned in the future. 

A judgment rendered on a ver- 














dict fo 
was al 
Court ¢ 
ion by | 
with re 
the ve 
jected 
fendan 
of dam 
earnins 
betwee 
jured f 
usual v 
accider 
money 
the acc 
dence ¢ 
capacit 
though 
ble as 
able, ar 
ed coul 
of law 
The 
418 dis 
tive ea 
or trait 
for per 


Tele 
A pror 
fendan 
arena, | 
tury A 
69 Ad 
declara 
vise tl 
defend: 
therew 
fendan 
est ha 
for “e 
sion” 
plaintit 
Certain 








CASE AND 







to the dict for the plaintiff for $15,000 
mplaint’ was affirmed by the Supreme 
pport 8) Court of New Mexico, in an opin- 
sumpsit} ion by Chief Justice Brice, which 
reason-| with reference to the amount of 
Ss. | the verdict and judgment, re- 
tion in jected the contention of the de- 
vith the fendant that the proper measure 
vhether,} of damages in regard to loss of 
ances, 2) carning capacity is the difference 
statute} between the ability of the in- 
by fail. | jured party to earn money in his 
one of | usual vocation at the time of the 
tract a) accident, and his ability to earn 
ol. money in his usual vocation after 
2» Earn; the accident, and held that evi- 
plaintiff | dence of the prospective earning 
4 NM5,| capacity of the plaintiff student, 
| 407, anf though speculative, was admissi- 
izes for} ble as the best evidence obtain- 
ng from} able, and that the amount award- 
les, had,| ed could not be said as a matter 
, almost} of law to be excessive. 
student} The annotation in 15 ALR2d 
»g, The 418 discusses “Proof of prospec- 
» loss of | tive earning capacity of student 
isequent | or trainee, or of its loss, in action 
automo-} for personal injury or death.” 
f of the Television — legal aspects of. 
city lost} 4 promoter of boxing on a de- 
It of the} fendant’s premises, a_ sport 
-permilt-} arena, sought, in Norman v. Cen- 
evidence} tury Athletic Club, — Md —, 
'd of the} ¢9 “A2d 466, 15 ALR2d 777, a 
autom-| declaration of his right to tele- 
| — vise the bouts and to enjoin 
op-flight | defendants from interfering 
unt actl| therewith. The plaintiff and de- 
tiff after fendants’ predecessors in inter- 
trade, ts est had entered into a contract 
ables t} for “exclusive use and posses- 
of wage} sion” of the premises by the 
ail plaintiff one night each week. 





Certain rights, including food 
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and beverage concessions, were 
expressly reserved by the grant- 
or, and certian other rights, in- 
cluding the privilege of “broad- 
casting” the bouts and installing 
Western Union wires to the ring 
were expressly granted. At the 
time of the original agreement 
and of its renewal, television was 
in its infancy and not commer- 
cially practicable. 

A decree entered upon over- 
ruling a demurrer to the bill was 
reversed, and the bill dismissed, 
by the Court of Appeals of Mary- 
land, in an opinion by Justice 
Markell, which rejected the con- 
tention of the plaintiff that the 
grant of “broadcasting” privi- 
leges included transmission by 
television as well as by radio. 

The additional contention of 
the plaintiff that the grant of 
“exclusive use and possession” 
of the property included all uses, 
including television transmis- 
sion, not expressly reserved to 
the grantor, was rejected and 
under the rule of an implied obli- 
gation on the part of a grant- 
or not to exercise ungranted 
rights to the detriment of grant- 
ed rights, the court concluded 
that neither party could televise 
the bouts except by bargain with 
the other. 

The annotation in 15 ALR2d 
785 is a timely discussion of the 
very modern subject of “Legal 
aspects of television.” 


Trespassing Dog — killing or 
injuring. In an action to recover 
the value of the plaintiff’s dog, 
shot and killed by the defend- 
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ant’s son, on her orders, while 
the dog was on her property, the 
trial court in Bunn v. Shaw, 3 
NJ 195, 69 A2d 576, 15 ALR2d 
574, trying the case without a 
jury, found that defendant’s 
sheep were running away from 
the dog, but that the dog was 
following the scent and track of 
a fox without regard for the 
presence of the sheep, and was 
not in the act of chasing or wor- 
rying them, and that defendant 
was not acting under a reason- 
able belief that harm was about 
to come to the sheep. A statute 
provided that “a person may hu- 
manely destroy a dog ; 
found chasing, worrying, wound- 
ing, or destroying any sheep.” 
A judgment for the plaintiff 
was affirmed by the Supreme 
Court of New Jersey, in an opin- 
ion by Justice Oliphant, which 
held that the statute was not in- 
tended to restrict, but enlarge, 
the common-law rule that one 
may kill a dog where circum- 
stances justify a reasonable be- 
lief that such action is necessary 
to protect his property, but that 
the factual findings of the trial 
court, for which there was sup- 
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port in the evidence, precluded’ 
the application of either the com-| 
mon-law or statutory justifica- 
tion for the act. 

The appended annotation in 
15 ALR2d 578 which presup| 
poses actual property value ina 
dog, deals with the single prob- 
lem of the civil liability of a 
landowner for killing or injuring 
a trespassing dog, and is con- 
cerned with those cases involving 
deliberate and intentional force 
or act by the landowner directed 
against the trespassing dog. 


It Might Work 


A young city lawyer was about to vacation with his 


family at their country cottage. 


But one thought plagued 


him. So many friends and relatives had visited him at his 
cottage in previous summers that his budget had snapped 


and rest was impossible. 


years.—Toronto Star. 


With this in mind he wired 30 
people who had been his guests: 
Need $300 badly. Please forward same immediately.” 

In all he harvested 30 new and sparkling alibis which 
he read with relish while enjoying his first vacation in 


“Am strapped for money. 
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N enumerating the responsibil- 
ities of his office, the tax ad- 
viser is in the position of a 
pianist who is suddenly asked to 
write the notes that he has 
played all his life by ear. More 
than that, he is being called upon 
to express the melody which 
these notes collectively create. 
Few experts would boast that 
their grasp of the whole vast 
subject is that deep. 

The tax adviser deals with an 
intensely fluid subject matter, 
whose sources are legion. Ab- 
stract, often confused statutes, 
voluminous regulations and in- 
terstitial judicial legislation bot- 
tom an ever increasing mountain 
of verbiage in which there is no 
last word and few clear ones. 
The end product is a recalcitrant, 
ambiguous body of turbulent law 
with no fields of black and white, 
in which exactness would be only 
delusive, where logic makes fre- 


*This article was also the subject 
of a lecture printed as part of the 
Proceedings of the Tax Institute, 
University of Southern California 
(Major Tax Problems of 1950), copy- 
right 1950 by Matthew Bender & 
Company, Inc. The condensation here 
used is reprinted from The Monthly 
Digest of Tax Articles, October, 1950. 
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The Responsibilities of the 
Tax Adviser 
By RANDOLPH E. PAUL 


of the New York, New Jersey, and District of Columbigq 
Bars; formerly General Counsel of the 





Treasury Department 





Condensed from the Harvard.Law Review, January, 1950* 
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quent concession to _ practical 
values, and where consideration: 
of policy tip many nicely bal. 
anced scales. 

The tax adviser is confronted 
with the difficulty of dealing 
with clients who are experts ai 
forgetting what needs to be re. 
membered and _ remembering 
what needs to be forgotten 
Since taxation strikes at the 
purse and ergo, touches close ti 
the heart, their presentation of 
the facts is more often motivat- 
ed by emotion than by accuracy. 
Accordingly, their counsellor 
must be a completely detached 
skeptic, discounting everything, 
watching for the inarticulate 
law and washing his conclusions 
with the cynical acid of distrust. 

His role partakes of many of 
the qualities of a soothsayer. He 
must make accurate appraisals 
of the climate of judicial, legis 
lative and administrative opin 
ion. 
tax law and be able to guess the 
shape of things to come. Fur 
thermore, since taxation is 3 
melting pot of many other 
branches of law, he needs mort 
than a bowing acquaintance 
with them as well as with his 
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specialty. However, too much 
learning in other fields may be 
} a dangerous thing. The past few 
' decades have witnessed a move- 
ment away from form and tech- 
nicality to substance and reality, 
a trend especially noticeable in 
taxation. Vested intellectual in- 
terests in other areas of law may 
make the lawyer over-anxious to 
apply in tax territory principles 
which will not be welcome there. 

The knowledge of the tax ad- 
viser can safely extend a short 
way into the field of accounting 
and a speaking acquaintance 
with economics would not be 
found superfluous. He must, of 
course, be continually aware that 
the controversies in which he is 
engaged are between citizens 
and their government. This in- 
jection of public interest into the 
equation means that he must al- 
low for the breaks the sovereign 
may receive and for his own 
special duty in the circum- 
stances. 


* * * * * 


Assuming, in the tax field, 
that there is a distinction be- 
tween fact and law questions, 
perhaps the first obligation of a 
tax lawyer is that of historian, 
gathering as best he can the 
elusive facts of his case. Their 
discovery may well evade the 
most painstaking industry of the 
tax lawyer and the most willing 
co-operation of his client. More 
often than not, this co-operation 
is lacking. Emotion counts for 
more than objectivity with most 
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clients and relevancy is an infre- 
quently encountered attribute. 

The tax adviser will some- 
times have to dynamite the facts 
of his case out of unwilling wit- 
nesses on his own side. Many 
clients and their associates are 
apt to be nervous, confused 
about their own interests, too 
smart for their own good and 
subconsciously unwilling to un- 
derstand what has happened 
despite the fact that they must 
if they are to testify coherently. 
Because many fail to compre- 
hend the confidential nature of 
the attorney-client relationship, 
they are reluctant to disclose 
matters inimical to their inter- 
est. 


One approach to the fact-gath- 
ering problem is to reduce to 
writing exactly what the client 
has said orally and submit it to 
him for verification. He will 
hardly be able to resist the temp- 
tation to demonstrate the mis- 
takes his lawyer has made. Since 
clients frequently come to a 
lawyer to cover their own tracks, 
the tax adviser has a responsi- 
bility to keep himself off the 
limb. Written opinions are well 
begun with a complete state- 
ment of the facts, as presented 
by the client. The desire of the 
client for a speedy answer to a 
sparsely presented problem 
should not tempt the adviser to 
render a horseback opinion. 

Since even a complete collec- 
tion of facts is no more a science 
than a heap of stones is a house, 
the next step is to arrange, iden- 
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tify and interpret them. The 
most difficult task is probably 
the last since it is a question of 
fundamental technique. Every 
lawyer might do well to ask him- 
self in privacy—and answer with 
absolute sincerity in the same 
privacy—“Do I adopt a theory 
and arrange the facts around it 
or do I first find the facts and 
then select a theory which fits 
what is found?” 

It is in this connection that 
the public interest bears upon 
the responsibilities of the tax 
adviser, and it is here that 
the Holmesian aphorism—‘Men 
must turn square corners when 
they deal with the Government” 
—particularly fits. Long dis- 
tance planning has as its aim tax 
minimization. In this area one 
should advise open covenants 
even if not openly arrived at. 
Records should clearly reflect 
the transaction and there should 
be disclosure of every material 
fact. The reward for candor in 
this regard is great. 

On the law side of the case the 
tax adviser needs to beware of 
competitive pressures. He should 
resist the temptation to slant 
opinions in the direction of the 
client’s desires. An honest doubt 
can as easily find expression in 
an opinion which evaluates cal- 
culated risks as in this form of 
self-delusion. In tax law the 
day of reckoning is often on 
earth and not in heaven. 


This is not to say, however, 
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that he should not make the 
argument which will best ad. 
vance the client’s interest, re. 
gardless of his personal views as 
to its effect on the revenue. It 
is the function of the Congress 
to pass tax laws and the duty of 
the Treasury and the courts to 
administer and interpret them. | 
In representing clients the tax 
adviser is not the keeper of the 
consciences of these instrumen- 
talities of government. Consid- 
erations of policy may help in 
the-choice of arguments but pri- 
vate notions of policy should not 
intrude into work for a client in j 
a tax case. 

However, a tax adviser is also 
a citizen and specially qualified in 
one of the most important areas 
of public interest. He should use 
his knowledge actively, affirma- 
tively and aggressively, not only 
for his clients but also for his § 
government. He can_ speak, 
write and appear before commit- 
tees. Much is already being done 
by tax advisers along these lines. 
More could be done by them, 
particularly in overcoming a no- 
ticeable tendency toward the 
critical, though not constructive, 
approach which rings hollow. 
Perhaps he might more often 
espouse amendments of the stat- 
ute which operate in favor of the 
government. When a tax adviser 
speaks out he need not do so as 
a mental prisoner of the views 
and interests of clients. As 
Shakespeare put it, “Hast any 
philosophy in thee, shepherd?” 
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